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LIABILITY EXECUTOR ADMINISTRATOR FOR ES- 
TATE FUNDS LOST THROUGH FAILURE BANK 


proper for executor administrator deposit estate 
funds bank while awaiting order court directing their dis- 
position, provided deposits them his name executor ad- 
ministrator and uses due diligence the selection bank good 
standing. the bank subsequently fails, the executor administra- 
tor will not responsible the estate for any loss which results 
from the failure. 

This rule was applied recent decision the Supreme Court 
Arkansas, Harper Betts, Rep. (2d) 464. The decision will 
found published full among the legal decisions this issue. 

this case appeared that the plaintiff, Mrs. Betts, was the sole 
heir her son, Roy, who died, leaving his only asset policy 
life insurance. Because Mrs. Betts’ age and her lack 
experience business matters, the defendant, Harper, distant rela- 
tive marriage, was appointed administer the estate. collected 
the insurance and, after making certain necessary disbursements, de- 
posited the sum $508.95 the First National Bank Jonesboro, 
Ark., his name administrator. carried his own individual 
count the same bank. that time the bank was solvent and was 
generally regarded the community, but days later failed 
and receiver was appointed. Thereafter dividend per cent. 
was paid the receiver the deposit. The plaintiff brought this 
action against the defendant and the surety his official bond 
recover the which had been lost her result the 
bank’s failure. holding that she was not entitled recover the 
court said: 


undertaking administrators and their bondsmen faith- 
fully administer the estate and cause made just and true 
counts and make due and proper settlements thereof, from time 
time, according law the lawful order, sentence, decree any 
court having jurisdiction the parties and subject-matter. There 
statute this state which requires administrators deposit funds 
estate for safe-keeping until disposition can 
under orders and statute prohibiting them from doing so. 
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would certainly imprudent and hazardous undertaking for 
administrators keep upon their person private hiding places 
funds belonging estate, and unjust and inequitable require 
them deposit the funds belonging estate banks their own 
their bondsmen’s peril. Such rule would impose harsh and un- 
reasonable responsibilities upon administrators, and prevent prudent 
business men from assuming such responsibilities. 

undertaking appellants (the defendant administrator and 
his surety) was administer the estate accordance with the law, 
and the law does not exact unreasonable things. The undisputed facts 
show that Harper execised such care man common prudence 
ordinarily exercises his own affairs making deposit the fund 
his official for safe-keeping the First National Bank 
Jonesboro. met the test required the rule, and and his 
bondsman should have been acquitted liability the bond. 
and his bondsman sufficiently for the fund showing that 
was deposited for safe-keeping immediately upon its receipt 
bank which was going concern and apparently solvent and re- 
garded the community and which failed and was closed the 
banking department within short time after the deposit was 


will noted this ease that the administrator deposited the 
funds his name administrator. This matter concerning which 
executors and administrators should number in- 
where executors administrators have deposited 
funds their individual names they have been held 
losses resulting from bank failures. 

This decision contains argument favor naming 
institution rather than individual administrator. 
bank named and thereafter fails the estate funds are regarded 
trust funds its hands and those whom the funds belong will 
entitled preference payment over the other depositors upon 
the failure the bank. 

decision which appeared that executor deposited estate 
funds his personal account was recently handed down the New 
York Surrogate’s Court—In Mayer’s Estate, 229 Supp. 638. 
this was held that the executor was liable the estate for 
interest the highest legal rate interest. This decision will also 
found published full among the legal decisions this issue. 

another recent decision, Bookhart Younglove, Supreme Court 
Iowa, 218 Rep. 533, appeared that executor deposited 
money belonging the estate private bank which had 
approximately half interest. The bank subsequently failed and 
the time the failure the had deposit estate funds 
amounting $11,049.25. was held that and the surety his 
official bond were responsible the estate for the amount its loss 
irrespective his good faith and lack negligence making the 
depesit. 
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The court referred the general rule which the effect that 
executor administrator who deposits estate funds good faith 
bank good standing not responsible for subesquent loss 
the failure the bank. This rule, however, has appli- 
the present case. deposit the money bank 
which the executor owned approximately half interest, the court 
pointed out, was his taking the money out one his 
pockets and putting into another, and hold that, under such cir- 
cumstances, the depositing the money this bank, regardless 
his good faith and regardless the care exercised, was protection 
him the sureties his bond for the money deposited.’’ 


CHECK FORGERIES AND ALTERATIONS 


The National Better Business Bureau, Inc., located 383 Madi- 
son Avenue, New York City, has issued bulletin check forgeries 
and alterations, the object which explain whether the loss 
eases this kind falls the bank the depositor and indicate 
the value insurance and protective devices. the first 
series three bulletins issued the subject the Bureau. The 
bulletin, which was prepared the counsel for the Bureau, reads 
follows: 


legal responsibility for forgery check signature and in- 
dorsements the Negotiable Instruments Law, which, pat- 
terned after the Bills Exchange Act England, has now been 
adopted substantially the same form all our states. 

‘‘The this law that bank bound know the 
signature its depositor and liable honors forged check. 
This the law matter how perfect may the forgery the name 
the maker the indorser. The bank liable not because negli- 
gence but because had made unauthorized payment. 

reason for this rule obvious. The relation between bank 
and depositor that debtor and The bank owes the 
depositor the amount deposit. When depositor draws check 
his bank, instruets his debtor pay part the debt third 
person, namely, the person whom the check drawn. The bank has 
right pay any part its debt, which owes the depositor, 
anyone except upon the authentic order its 

the bank undertakes pay any part that debt 
upon check which not signed authorized the depositor, the 
bank undertaking something has not right do, for which 
it, and not the depositor, must suffer the loss. would seem fol- 
low therefore that forgery insurance may great value the bank 
and yet negligible value the depositor. 

the law, quite obvious that sales and advertising claims 
which induce bank depositors believe that they and not their banks, 
the ordinary case, must bear the loss for unauthorized forged 
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checks misstate the law and, consequently, are detrimental public 
interest. 

the course recent investigation, the National Better Busi- 
ness Bureau has had occasion make very thorough examination 
check forgeries and alterations, the liability the bank depositor 
relation check forgeries and the value insurance protective 
devices. ascertained that there was great deal misunderstand- 
ing the respective liability the depositor and the bank the 
ease forged altered check. The subject such importance 
that the National Better Business Bureau has decided present some 
the results its investigation give accurate information and 
clarify the subject. 

understanding will enable bank depositors deter- 
mine whether advisable any particular case purchase insur- 
ance protective devices. 

has been estimated that losses result from forgeries and altera- 
tions the following proportions: 

Forgery signature, per cent. 

Forgery indorsement, per cent. 

Alteration instrument, per cent. 

the case forged signatures and forged indorsements the 
bank absolutely liable the depositor except under very unusual 
hereinafter described. When those unusual 
the forgery insurance, rarely ever, gives protec- 
tion. 

the check alterations the depositor not liable for 

increased amount unless his negligence directly facilitates the altera- 
tion. Such can readily avoided the use pro- 
tective devices. However, this class cases presents only very small 
percentage the entire class, and only the exceptional case 
that any liability can imposed the depositor. 
“The usual type policy gives protection the insured 
that great class cases where the insured eashes checks subsequently 
returned marked ‘No Account’ ‘Not Sufficient Funds.’ 
long the maker indorser signs his own name fictitious 
name, even real name under which, account carried, the 
policy does not purport cover the loss. 

the foregoing, readily inferable that the bank deposit 
under little practical necessity insure himself against loss 
ring reason the forgery his signature indorsement 
reason the alteration the body the check. 

devices present some measure protection against 
alterations. the extent that they prevent the forgery 
signature indorsement they are far oftener protection the bank 
than the depositor. 

exceptional instances that may subject the depositor 
liability very rarely. 

important considerations lie the basis the questions 
involved: 

Every state the United States has adopted substantially 
uniform code statute law which governs checks and the respective 
liabilities the several parties thereto. 


<1 
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every state the United States the bank debtor and 
the depositor The bank can justify charge against the 
depositor only when such charge duly authorized the genuine 
signature the depositor. 

The bank bound know the signature its depositors. 

Except very extraordinary circumstances the depositor will 
not bound any erroneously given the bank in- 
dorsement. 

will interesting note under what circumstances de- 
positor may suffer loss through the forgery his signature and what 
protection afforded forgery insurance. The Uniform Negotiable 
Instruments Law reads follows: 

forged made without authority the person whose signature 
purports be, wholly inoperative, and right retain the in- 
strument, give discharge therefor, enforce payment thereof 
against any party thereto can acquired through under such 
signature unless the party, against whom sought enforce such 
right, precluded from setting the forgery want authority.’ 

course true that where depositor holds out the bank 
others relying upon appearances that certain person has author- 
ity sign the depositor’s name checks, the depositor may pre- 
estopped from setting lack authority the part 
the person signing. view the strict requirements the banks 
for the registry signatures honored the bank, ap- 
parent that such situation would very rare. 

these with the stubs his check books, check the 
vouchers with the check list returned the bank, and verify the 
balance shown the bank statement pass book and the check 
book and ledger the depositor. failure exercise reasonable care 
and diligence this respect will preclude the depositor from setting 
the forgery. But one the terms the usual policy forgery 
insurance requires that the depositor shall exercise such diligence. 
The policy, therefore, protection against such negligence the 
depositor. The same facts that would preclude recovery against the 
bank, would preclude recovery against the surety company. 

sometimes urged upon depositors that they run risk be- 
eause the demonstrating that the signature forged. 
But the bank justified paying out against the account only upon 
genuine signature and the bank establish that 
the signature genuine. Moreover, there should little 
demonstrating that signature forged, for the attendant cir- 
will show that the transaction had legitimate 
tion with the business the depositor. forged check would ordi- 
narily used for purposes not connected with the business affairs 
the depositor. The should clearly support the proof 
that the signature forged. 

usual form policy excludes losses effected through the act 
with the any officer corporation any mem- 
ber partnership which insured. This minimizes the possibility 
that the transaction may have some connection with the business 
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the insured. The question, therefore, becomes entirely question 
the genuineness the signature and the burden prove that the 
signature genuine the bank. 

idea sometimes conveyed depositors that they are re- 
quired exhaust all the known means protection against forgery. 
This not the law. depositor entitled use the ordinary form 
check and sign his name ink the form signature filed with 
the bank. One using stamp signature may suffer loss negli- 
gently allows others access the stamp. Check paper that protects 
against forgery signature does not enter into the question 
liability between the bank and the depositor, although, course, 
any precaution that reduces the possibility forgery en- 
couraged. 

that for the depositor against loss 
arising through forgery signature negligible value. Depositors 
should take every reasonable precaution prevent the 
forgery, not because any legal obligation use protective devices 
but because they should reasonably co-operate with the banks and the 


commercial community prevent loss and the disturbance that arises 
from forgeries.’’ 


STATUTE MAKING BANK INSOLVENCIES PRESUMPTIVELY 
FRAUDULENT HELD CONSTITUTIONAL 

recent decision the Supreme Court Georgia, Manley 
State, 144 Rep. 170, the president bank was convicted 
charge that was responsible for the fraudulent insolvency his 
bank. was convicted under Georgia statute (Act 1919, pages 
135, 219) which makes every bank presumptively 
and makes the president and directors responsible 
inally unless they show that the affairs the bank were fairly and 
legally administered. 

The defendant demurred the indictment the ground that this 
statute violates the the state and Federal Constitutions, 
which provide that person shall deprived his life, liberty, 
property without due process law, and upon the further ground 
that the language the statute vague and indefinite ‘‘as 
make the question criminality depend upon the 
the men who may happen constitute the court and jury, and sets 
ascertainable and fixed standard guilt.’’ 
The text the statute question reads follows: 


insolvency bank shall deemed fraudulent, and the 
president and directors shall severally punished imprisonment 
and labor the penitentiary for not less than one (1) year nor longer 
than ten (10) years; provided, that the defendant case arising 
under this section, may repel the presumption fraud showing 
that the affairs the bank have been fairly and legally administered, 
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and generally, with the same care and diligence that agents receiving 
commission for their services are required and bound law 
observe; and upon such showing the jury shall acquit the prisoner.’’ 


holding that the statute was not open objection con- 
stitutional grounds the court said: 


Ann. Cas. 1916C, 80, this court held that this section the Penal Code 
did not violate the due process clause the Federal Constitution, 
that: (a) abridged the privileges and immunities citizens the 
United States; deprived the president and directors bank 
equal protection the laws with like officers other corporations, 
which there law providing that the corpora- 
tion shall deemed fraudulent, and that the president and directors, 
other officers, shall punished; destroys abridges the 
presumption innocence which the law raises evidence behalf 
every one charged with crime; (d) deprives the president and 
directors insolvent chartered bank the right presenting 
their defense the charge fraudulent intent; (e) declares the in- 
solvency chartered bank fraudulent, and provides that its 
president and directors shall punished, even though they had noth- 
ing with the management the bank, and though the insolvency 
was not brought about their with their knowledge; 
(f) for any other reasons suggested the defendant’s demurrer. 
may said that this court that case did not deal with the ground 
that this section our Penal Code violates the Fourteenth Amendment 
the Constitution the United States, upon the ground that its 
terms are general and indefinite fix certain standard 
guilt, and that the decision the Griffin Case not authority for 
sustaining the constitutionality section 28, art. 20, the Banking 
Act 1919. the Griffin Case this court held that this 
section does not violate the due process clause our state Constitution. 
the due process both the state and Federal Constitutions 
are practically identical, the ruling the Griffin Case effect 
holding that the cited does not violate the due process clause 
the Federal Constitution. 

Fordham State, 148 Ga. 758, 267, this court fol- 
lowed the ruling the Griffin Case, and held that the section 
question ‘is not violative the Fourteenth Amendment the Con- 
stitution the United States the ground that denies persons 
indicted thereunder due process law equal protection the law.’ 

Snead State, 165 Ga. 44, 139 812, this court was 
pass upon the the above section the Bank- 
ing Act 1919, and held that— 

merit the ground demurrer asserting that the 
provisions section article the Banking Act 1919 (Acts 
1919, pp. 135, 219) violative the Fourteenth Amendment the 
Constitution the United States.’ 

view the rulings the just cited, said section the 
Banking Act 1919 does not violate the due process clauses the 
state and Federal Constitutions. this question were now open 
one this would follow the ruling made the cases above 
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dealt with. Those decisions ruled that the presumption created 
section 204 the Penal Code, and Section 28, art. 20, the Banking 
Act 1919, does not violate due process. Within proper limits, the 
Legislature may make proof specified acts prima facie evidence 
guilt the Such presumption must not final. must 
not arbitrary wholly unreasonable, unnatural, extraordinary. 
must bear some reasonable relation the proved. The 
must allowed opportunity make his defense, show all 
the facts bearing the issue, and have the whole case submitted 
the jury for decision, after considering all the evidence well such 
presumption. Griffin State, supra; Fordham State, supra; Kuns- 
berg State, 147 Ga. 591, 12; Hawes State, 150 Ga. 101, 
103 170. 

statute which makes act penal terms vague that men 
common intelligence must guess its meaning, and differ its 
application, violates the first essential due process law. The 
term penal statute creating new offense must sufficiently ex- 
plicit inform those who are subject what act conduct 
their part will render them liable its penalty. This 
recognized requirement under ordinary notions fair play and the 
settled rules law. Oil Co. Texas 212 86, 
Ct. 220, Ed. 417; International Harvester Co. Kentucky, 
234 216, 221, Ct. 853, Ed. 1284; Collins Kentueky, 
234 634, 638, Ct. 924,58 Ed. 1510; Fox Washington, 
236 273, Ct. 383, Ed. 573; American Seeding Ma- 
chine Co. Kentucky, 236 660, Ct. 456, Ed. 773; 
Miller Strahl, 239 426, Ct. 147, Ed. 364; Tedrow 
Lewis, 255 98, Ct. 303, Ed. 524; Kinnane De- 
troit Creamery Co., 255 102, Ct. 304, Ed. 531; 
Weeds, United States, 255 109, Ct. 306, Ed. 
537; Connally General Construction Co., 269 385, Ct. 
126, Ed. criminal statute employs language hav- 
technical other special meaning well enough enable those 
within its reach apply it, does not fall within the 
demnation the above Hygrade Provision Co. Sherman, 
266 497, 502, Ct, 141, Ed. 402; Omaechevarria 
statute employs words with well-settled meaning, al- 
though may contain element degree the definition 
which estimates may differ, not void for Nash 
United States, 229 373, 376, Ct. 780, Ed. 

the terms the above section article the Banking 
Act 1919, sufficiently plain and explicit inform persons or- 
dinary intelligence what conduct their part will render them liable 
its Under this statute, proof the bank 
raises the presumption that such This 
perfectly plain. then provides that the defendant case aris- 
ing under this section may repel the presumption fraud showing 
that the affairs the bank have been fairly and legally administered, 
and generally with the same and diligence that agents receiving 
for their services are required and bound law ob- 
serve, and upon such showing the jury shall him. These terms 
are not uncertain and indefinite. The affairs bank are fairly ad- 
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ministered when honestly administered. person ordinary intelli- 
gence, intrusted with the management the affairs bank, knows 
when fairly and honestly administering these affairs. The 
affairs bank are legally administered when administered 
cordance with law. Our statutes make certain acts the admin- 
istration the affairs banks unlawful. President and directors 
banks are chargeable with knowledge these statutes, and they should 
acquaint themselves with their terms and requirements. The statute 
under consideration requires these officers administer the affairs 
the bank their charge accordance with these laws. This per- 
fectly plain. The presumption places upon these officers the burden 
showing that they administered the affairs the bank with the 
same and diligence that agents receiving commission for their 
services are required and bound law observe. This and 
diligence defined law. that ordinary care, skill, and dili- 
gence required bailee for Civil Code, 3581. All these 
terms and requirements the statute are plain and definite; and, 
when defendant who charged with violation this statute shows 
that complied with these requirements, the jury required 
quit him. addition, this statute, construed this court, per- 
mits the rebut the presumption against him arising from 
proof the insolveney the bank, showing other facts, such 
that the was caused unexpected the country, 
the speculation some officer agent for which the 
was way responsible, any other facts rebutting the pre- 


sumption fraudulent conduct his part. Griffin State, supra. 
The statute clear and explicit terms fixes standards which both 
the guilt and innocence defendant can determined. follows 
that this statute does not violate the due process the state 
and Federal Constitutions, for the reason that its terms are 
definite and uncertain not inform one accused its infraction 
with what has meet his 


INSURANCE BORROWER’S LIFE FAVOR BANK 

Where bank takes out insurance the life debtor and the 
proceeds are paid the bank upon the debtor’s death, the burden 
upon the borrower’s administrator, action against the insurance 
prove that there was debt owing the bank and that 
the proceeds should have been paid the debtor’s estate rather than 
the bank. This was decided the Supreme Court Arkansas 
the Shelby Union Life Insurance Company, Rep. 
(2d) 778. 

this appeared that the defendant insurance company 
issued two policies life insurance aggregating $10,000 the life 
Shelby. The policy provided that the proceeds should 
payable the Peoples Bank Ozark (as Shelby) 
its interest might appear and the balance, any, Shelby’s ex- 
ecutors, administrators, and assigns. 


830 THE BANKING LAW JOURNAL 


Upon the death the insured presented proof the in- 
company the form affidavit the effect that the 
insured was indebted the bank four promissory notes the sum 
$10,554. reliance this proof the insurance company paid the 
entire proceeds the policy the bank. The insured’s administra- 
tor and next kin then brought this action against the insurance 
alleging that the insured was not indebted the bank and 
that the money should have been paid the administrator. The trial 
instructed the jury that the burden was the plaintiff estab- 
lish that there was, fact, debt owing from the insured the 
bank and that there was burden the defendant insurance com- 
pany establish that the bank was entitled the proceeds the 
policy. judgment was given favor the insurance company. 
affirming this the Supreme Court said: 


question involved this appeal whether the 
properly instructed the jury with reference the burden 
proof. There ambiguity the clause designating 
the policies. The People’s Bank Ozark 
made the beneficiary case Shelby was indebted the 
time his death, the extent such indebtedness, and the ex- 
ecutors, administrators, assigns Shelby were made the 
beneficiaries any surplus remaining after paying said indebtedness. 
was clearly the duty the insurance company pay such indebt- 
edness existed out the insurance money the People’s Bank 
Ozark first. The clause designating the beneficiaries made 
ular requirement the character proof that should made 
the death the insured and the existence his indebtedness the 
bank. think the affidavit the death and indebtedness was suffi- 
cient showing warrant the appellee (insurance company) mak- 
‘ing the payment. There testimony the record tending 
show that made the payment bad faith. alleged the fourth 
and fifth paragraphs the upon which recovery was 
sought, that the payment was made bad faith and that Shelby 
owed the bank nothing the time his death. was necessary 
order recover, sustain the allegations weight preponder- 
ance the evidence. The record fails any evidence tending 
establish either the allegations. Appellants (plaintiffs) contend 
and argue that the burden rested upon appellee show that 
Shelby owed the amount $10,000 the time his death. 
other words, appellants treated the answer appellee 
edgment the debt and plea payment. The real issues, accord- 
ing the pleadings, were the allegations contained the complaint 
the effect that debt existed, and that payment was made ap- 
pellee the bank bad faith. proof had been taken, neces- 
sarily under the pleadings the appellee would have prevailed. Section 
4113 Crawford Moses’ Digest provides: 

burden proof the whole action lies the party who 
would defeated evidence were given either side.’ 

court ruled the Looney Potts, 163 Ark. 310, 
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suit recover sum alleged have been obtained fraudu- 
lently procuring plaintiff, who could not read, sign for 
more than the intended amount, was not suit the check, but for 
deceit, and the burden proof was the plaintiff, under Crawford 
Moses’ Dig. 4113, placing the burden proof ‘‘on the party who 
would defeated evidence were given either 

court correctly instructed the the instant that 
the burden proof rested upon appellants.’’ 


ADDITION WORDS NOTE HELD MATERIAL 
ALTERATION 


The question presented the Clifton Mereantile Company 
Gillaspie, Rep. (2d) 906, recent decision the Court 
Civil Appeals Texas, was whether the addition the words Pay 
$50 per note constituted material alteration the note. 
The plaintiff, one the makers the note, brought suit cancel 
the ground that had been materially altered without his consent. 
alleged that the words $50 per month’’ were added the 
note without his knowledge and consent after the execution the 
note and its delivery the payee. The defendant payee denied the 
alteration, and alleged that the words were added before the note was 
signed. 

The note question was executed printed form. According 
the provision contained the first line the note, was ma- 
ture before October 1926. The words alleged have been 
added the note were typewritten just below the last line the 
printed form, close thereto possible, and above the signatures 
the makers. 

was shown that the time the note was executed the plaintiff 
and the president the payee company had conversation, the 
which the plaintiff agreed that would pay the note 
the rate $50 month. 

The jury found that the words question were added the note 
after the execution thereof and without the plaintiff’s knowledge 
consent. 

The trial held that the addition the words constituted 
material alteration the note within the meaning 124 Article 
5939 the Texas Revised Statutes, providing that where negotiable 
instrument materially altered without the assent all parties liable 
thereon avoided. the court rendered judgment 
the note. 

The defendant appealed, contending that the words placed the 
note were merely marginal memorandum and constituted 
the note, and did not constitute material alteration thereof. The 
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appellate court, however, agreed with the finding the trial court 
that the addition the words constituted material alteration. 
the judgment was affirmed. the opinion the court said: 


particular words constitute part instrument 
under consideration, mere marginal memorandum for convenient 
information, depends the intention the parties such instru- 
ment, and such intention must gathered from the instrument itself, 
considered the light the circumstances attending its execution. 
Lovenberg Henry, 104 Tex. 551, 140 1079. Naturally 
the position the words under suspicion, their relation the subject- 
matter the instrument, and their connection with the text thereof, 
are matters entitled great weight determining the issue. Eaton 
this case the words, ‘Pay $50.00 per month,’ were added the 
printed form above the signatures the makers and are not separated 
from the body the note any intervening space. They are not 
found the lower margin the note below the signatures the 
makers, was the case Clem Chapman (Tex. Civ. App. 262 
168, 169, and 171, and Reed Watson (Tex. Civ. App.) 262 
178, 179, cited and relied appellant (defendant). Neither 
they constitute the mere filling blank printed marginal mem- 
orandum, the case Eaton Delay, supra. The testimony 
appellant’s president shows that the note was prepared him more 
than three weeks before was signed appellee (plaintiff), and that 
the conversation concerning payment $50 per month 
curred the time was signed. The words under consideration are 
harmony with the terms payment actually agreed upon the parties 
the time signing testified said witness. The testimony fails 
show that the maturity date, Ist, 1926,’ which appears 
the the note, was ever discussed agreed upon the parties. 
seems have been placed there arbitrarily appellant’s president 


the preparation said note. Said added words are with 


the subject-matter the note and are pertinent the text thereof. 
They purport contractual, and the mere fact that they are not 
preceded the words, will,’ ought not held destroy 
their obvious meaning nor render them ineffective. Any ambiguity 
arising from the broken form expression removed their 
meaning made plain the testimony above quoted. If, testified 
president, said words were added the printed form 
the time the note was prepared and before was executed ap- 
pellee, they constitute part thereof and not mere marginal endorse- 
ment memorandum here contended appellant. If, 
tended appellee and found the jury, they were added said 
note without his after had signed and delivered the same, 
that fact does not change their character nor transform them from 
contractual stipulation into mere memorandum. Baldwin Haskell 
Nat. Bank, 104 Tex. 122, 125, 133 864, 1178. The 
said words they appear said note purport constitute part 
the same and not mere marginal memorandum indorsed thereon. 
Whatever may their effect when considered connection with the 
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prior provision for maturity said note, not think that they 
ean properly held wholly without effect 
modifying such provision. Mertz Fleming, 185 Wis. 58, 200 
655, 656, par. The trial court construed them constitute ma- 
terial alteration such preceding provision, and are not prepared 
say that erred doing 


RIGHT BANK 


APPLY DEPOSIT SATISFACTION 
NOTES 


Where depositor owes money his bank, the bank has right 
apply the deposit the satisfaction the however, the 
bank knows that the money deposited belongs not the depositor 
but somebody else the bank will not allowed apply the money 
the debt. 

some cases appears that the money deposited belongs 
someone other than the depositor but that the bank has knowledge 
this fact. The question whether the bank may, such 
stances, apply the deposit has been decided differently the different 
states, some courts holding that the application may made and some 
holding that may not. 

recent decision the Supreme Court Appeals Virginia. 
held that where bank has notice that funds deposited are 
held the depositor trust may apply the deposit the pay- 
ment notes the depositor which holds, without becoming liable 
the real owner. The Federal Reserve Bank 
Va., State City Bank Trust Company, 143 Rep. 697. 

this case appeared that the Federal Reserve Bank Rich- 
mond received for promissory note. The note belonged 
the Erie Steam Shovel Company and was drawn Battershill 
Son Virgilina, Va. The Federal Reserve Bank forwarded the 
note the Bank Virgilina for collection and remittance. This bank 
presented the note the Citizens Bank Virgilina and received from 
the latter check the First National Bank Richmond, which 
subsequently collected. 

The Bank Virgilina, way remitting the proceeds the 
note, sent the Federal Reserve Bank its drawn the State 
City Bank Trust Company. When the Federal Reserve Bank 
presented this check the drawee, State City Bank, for payment, 
payment was refused because the failure the meantime the 
Bank Virgilina, which the check was drawn. The State City 
Bank then applied the deposit the Bank Virgilina the satis- 


faction notes representing loans which had made the Bank 
Virgilina. 
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receiver was appointed for the Bank Virgilina and the 
eral Reserve Bank filed its petition seeking have the funds de- 
posit with the State City Bank the the Bank Vir- 
gilina impressed with trust its favor, contending that the State 
City Bank had right apply the deposit the satisfaction 
the notes which held. The amount the Federal Reserve Bank’s 
claim, that the principal and interest the note, was $914.37. 

holding that the State City Bank had the right apply the 
Virgilina bank’s deposit the satisfaction the notes which held 
and that the Federal Reserve Bank was not entitled have the de- 
posit impressed with trust the extent its claim the court said: 


may said that the controversy here presents case con- 
flict equities the $914.37, between the Federal Reserve Bank 
course agent for the Erie Steam Company) the one 
side, and the State City Bank Trust Company the other. The 
question narrow and well-defined, has been pointed out, but its 
consists determining which has the superior equity. 

equity the Federal Reserve Bank arises, said, out 
the that the fund $914.37 the Bank Virgilina 
for and sent along with other funds, for deposit the latter bank’s 
the State City Bank, set out heretofore, was impressed 
with trust, which made the right the Federal Bank the fund 
superior that the State City Bank. The equity the State 
City Bank arises out the alleged right bank generally, without 
knowledge the fiduciary character funds deposited with it, 
apply them obligations due the depositor the bank. 

are two lines authority, apparently clearly defined 
the issue here, one which accord with the contention the ap- 
pellants (plaintiffs), and the other which with the con- 
tention appellee (defendant). These authorities have been presented 
impressive array the learned counsel for both contestants, and 
the was ably argued orally. 

authorities relied the appellant are the effect that 
where funds, impressed with trust, are deposited bank in- 
dividual and without earmark indicate they are trust funds, 
and the bank which the deposit made has notice the trust 
character the funds, before the bank can apply the funds 
any indebtedness due the depositor the bank, defeat the 
claim the real owners the fund, must addition, have given 
eredit the depositor must have suffered balances remain its 
hands the receipt the deposit. 

authorities relied the appellees are the effect that 
where bank has notice that funds deposited are held the de- 
positor trust, may apply such deposit the depositor’s individual 
debt without becoming liable the beneficial owner. 

the instant that the rule promulgated 
the first line authorities prevail, the appellants are entitled 
recover, but the rule the second line prevails here, the appellee 
(State City Bank) entitled retain the fund offset the 
indebtedness due the Bank Virgilina, because 
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that the State City Bank had notice knowledge the trust 
the funds. 

think, principle, that this latter line cases has evolved 
the better rule. consistent with the long-established general 
trine that the deposit funds bank customer creates the 
relation debtor and creditor between them, and that the money im- 
mediately becomes the property the bank. Thus, Pennington 
Bank, 114 Va. 674 455, 456 (45 [N. S.] 781), 
was held: 

general doctrine settled that the collection draft 
bank for customer the ordinary course business and placed 
the customer’s credit amounts general deposit the latter, and 
creates the relation debtor and creditor between them. such ease 
the customer depositor has the right demand the bank 
equivalent amount money, but not the specific coins other 
rency deposited.’ 

same principle enunciated Arnold Bank, 184 Cal. 
632, 194 1012, 322, where was said: 

well settled here that the relation between general de- 
positor and the bank which his deposit made simply that 
debtor and The moneys deposited immediately the 
property the bank, and the latter becomes the debtor the de- 
positor for the amount the deposit, the same being payable de- 
mand and checks the creditor.’ 

Ford Thornton, Leigh (30 Va.) 695, where one 
Gregory died insolvent with bank balance and also indebted the 
bank upon his note, this court said: 

bank, constituted, upon his death, general assets the estate, ex- 
the excess above what was sufficient liquidate the note 
Gregory due the bank. The bank, fact, was only debtor for 
the difference.’ 

relationship debtor and with all its incidents, 
fully the decisions relied upon the appellee, while the 
rule established those authorities relied the 
nores, and ineonsistent with, this relationship. This apparent 
from perusal the ease Bank Metropolis New England 
Bank, How. 212, Ed. 409. which the basis the decisions 
relied the appellants. that which was twice before the 
Supreme Court, Chief Justice Taney, who wrote the opinion for the 
court, formulated three instructions which declared the law 
such eases, for the guidance the trial which seems have 
the first opinion handed down the These in- 
are: 

Tf, upon the whole evidence before them. the jury should 
find that the Bank the Metropolis. the time the mutual deal- 
ings between them, had notice that the Commonwealth Bank had 
interest the bills and notes question, and that transmitted them 
for then the Bank the Metropolis was 
not entitled retain against the New England Bank for the general 
the with the Commonwealth Bank. 

And the Bank the Metropolis had not notice that the 
Commonwealth Bank was merely agent, but regarded and treated 
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the owner the paper transmitted, yet the Bank the Me- 
tropolis not entitled retain against the real owners, unless credit 
was given the Commonwealth Bank, balances suffered remain 
its hands met the negotiable paper transmitted expected 
transmitted the usual course the dealings between the two 
banks. 

But the found that, the dealings mentioned the 
testimony, the Bank the Metropolis regarded and treated the Com- 
monwealth Bank the owner the negotiable paper which trans- 
mitted for and had notice the contrary, and upon the 
eredit such remittances made anticipated the usual course 
dealing between them balances were from time time suffered re- 
main the hands the Commonwealth Bank, met 
such negotiable paper, then the plaintiff error entitled 
retain against the defendant error for the balance 
due from the Commonwealth Bank.’ 

leading case quoted practically all the cases which 
hold that the bank which the deposit was made must have given 
some the depositing bank the deposit suf- 
fered balance remain its hands account the receipt the 
deposit, addition the requirement that the bank which the 
funds are deposited must have had notice their trust character. 

undoubtedly wealth authority following this de- 
cision, many the cases are well reasoned. <An especially strong 
that Shotwell Sioux Falls Savings Bank, 109, 
these cases ignore the fundamental principle obtaining the relation- 
ship debtor and creditor. The weight authority appears 
largely with those cases which hold that unless the bank had notice 
the trust character the fund has lien the funds deposited, 
rather, more properly speaking, right set-off any debt due 
the depositor against such deposit. 

Morse Banks and Banking (5th Ed.) 618, this said: 

shall the banker have his lien upon 
erty subject trust, and left with him pledged 
him the trustee, though the bank without notice the trust; 
unless, indeed, the cestui que trust shall have done some been 
guilty some negligence such deprive him his counter- 
rights. And deposit the name agent trustee, the 
name the bank has notice that belongs another, 
applied the bank A.’s debt itself, nor will have any lien 
fiduciary deposit. the trust property traceable into the debt 
now due from the bank the depositor the true owner the 
fund. 

the trust properly consists bills notes, payable 
bearer, other property transferable delivery merely, and 

trust property, the customer deposit them they 
were his own, and the banker receives them due course, bona fide 
and with notice the trust, shall hold them under his lien. 

the case money, any negotiable securities, has been 
frequently held that where the bank has notice that they not 

belong the depositor, valid lien for his indebtedness.’ 
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J., page 659, the rule stated thus: 

Where bank has notice that funds deposited are held 
the depositor trust, may apply such deposit the depositor’s 
debt without becoming liable the beneficial owner.’ 

Milhouse Citizens’ Bank Valdosta, Ga. App. 240, 
703, the syllabus the court says: 

would the bank’s right thus apply the fund [to debt] 
defeated merely because, before the application was made, check 
drawn the depositor had been presented for paymnt, which check 
was given for money previously the depositor for the 
payee. The right make the application exists whether the indebted- 
ness the depositor that principal upon obligation 

Wilson Farmers’ First National Bank (1914) 176 
Mo. App. 73, 162 1047, the Supreme Court Missouri said: 

general deposit bank made by, for the account of, 
depositor the relationship debtor and creditor between the 
bank and the depositor, and there can question the right 
the bank apply such deposit payment indebtedness the 
depositor the bank without his consent. And, further, the rule 
well settled that money has earmarks, but passes and may re- 
from hand hand without inquiry anybody’s claim 
thereto all who have notice its Bank Bank, 102 
Mo. App. 357, 489. 

the case just cited the deposit consisted money realized 
the depositor from cattle had converted his own use. action 
the owner the cattle against the bank, held that the status 
ereditor and debtor had been created between the depositor and 
the bank, and that the latter having knowledge any infirmity 
its title the money, was entitled apply the deposit 
extinguishment demand held against him. And would 
hold this the deposit made the commission company for 
the benefit Grover had been made with his had 
his implied approval after informed that had been made. 
such state facts (as had before the ease cited) the re- 
lationship banker and depositor—of debtor 
exist law. and the banker would entitled apply the deposit 
debt the denositor owed him regardless the the deposit. 
See authorities reviewed the also Butcher Butler, 
134 Mo. App. 61, 114 Opinion 176 Mo. App. 76, 162 


Other decisions cited the support its conclusions 
are: Supply Co. Stoddard (1913) Nev. 284, 132 
545; Sparrow State Exchange Bank, 103 Mo. App. 338, 
168; Wood Boylston National Bank, 129 Mass. 358; Kimmel 
Bean, Kan. 598, Pae. 1118. 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


ADMINISTRATOR NOT LIABLE FOR ESTATE 
FUNDS LOST THROUGH FAILURE 
BANK 


Harper Betts, Supreme Court Arkansas. Rep. (2d) 464 


administrator who deposits estate funds his name ad- 
ministrator bank good standing for safe-keeping until they 
ean distributed under order not liable for loss 
the failure the bank. 


Suit Mrs. Sinai Betts against Harper, administrator 
the estate Roy Betts, deceased. Judgment for plaintiff, and defend- 
ant appeals. Reversed and remanded. 

Cooley, Adams Fuhr and Ivie all Jonesboro, for 

Dudley Dudley, Jonesboro, for appellee. 


HUMPHREYS, J.—The only question involved this appeal 
whether administrator and the surety his bond are liable for 
funds the estate, deposited the administrator his representa- 
tive capacity for safe-keeping bank which afterwards failed, but 
good repute and apparently solvent when the deposit was made, 
until could obtain order court with reference the disposi- 
tion thereof. 

The suit originated the probate court Craighead County, 
petition appellee for accounting, settlement, and discharge 
Harper, the administrator the estate Roy Betts, deceased. 
Appellee was the only heir her son, Roy Betts, who died April 22, 
1926. Harper was friend the family and distantly related 
appellee marriage. During the continued and last illness 
Roy Betts, Harper paid the premiums life insuranee policy, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 391. 
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which the Metropolitan Life Insurance Company, for 
over year, amounting total $16.50. the friend- 
ship, relationship, and the illiteracy and bodily infirmities appellee, 
Harper administered upon Roy Betts’ estate when died. The in- 
surance policy constituted the only asset the estate. filed 
with his application for letters administration bond, the penal 
sum $1,000, signed himself and the United States Fidelity 
Guaranty Company surety. Immediately after obtaining letters 
administration, collected $564.75 upon the policy from the life in- 
surance company, and after deducting $16.50 which had advanced 
premiums and $34.50 expenses the administration, deposited 
the balance, amounting $508.95, the First National Bank 
Jonesboro his representative capacity. the time the bank was 
going concern, which was his individual account, and 
was apparently solvent. eighteen days after made the deposit 
said bank failed, and was closed the Banking Department, and 
still the process liquidation through receiver. Since the failure, 
per cent. dividend has been declared, which was paid appellee 
and with the consent the administrator. The United States 
Fidelity Guaranty Company was made party the proceeding 
the probate court. The administrator and his surety interposed the 
defense that the insurance money was deposited said bank good 
faith the administrator for safe-keeping until disposition could 
made same under order the court, and that within three weeks 
after making the deposit the bank failed and was taken over the 
Banking Department for liquidation. The administrator’s bond was 
executed with the requirements section Craw- 
ford Moses’ Digest. Among the undertakings and guarantees 
the bond, the administrator agreed, and the surety guaranteed, that 
said administrator would make just and true accounts, and would 
make due and proper settlements thereof, from time time, according 
law, the lawful order, sentence, decree any court having 
competent jurisdiction the subject-matter. 

Upon trial the cause the probate court and court 
appeal, judgments were rendered against appellants for the amount 
the insurance policy, less the amount Harper 
for premiums the policy and the necessary expenses the ad- 
ministration. appeal has been duly prosecuted this court from 
the judgment the cireuit court. 

The facts are undisputed, and are substantially stated above. 
The trial court rendered judgment upon the theory that adminis- 
trator responsible for all moneys received him such 
absolutely and all events. The effect the decision the trial 
court was make administrators estates and their sureties in- 
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surers absolute guarantors any and all properties and moneys 
which may come into their hands their representative 

The undertaking administrators and their bondsmen faith- 
fully administer the estate and cause made just and true 
counts and make due and proper settlements thereof, from time 
time, according law the lawful order, sentence, decree any 
court having jurisdiction the parties and subject-matter. There 
statute this state which requires administrators deposit funds 
estate for safe-keeping until disposition can 
under orders court, and statute prohibiting them from doing so. 
would certainly imprudent and hazardous undertaking for 
administrators keep upon their person private hiding places 
funds belonging estate, and unjust and inequitable require 
them deposit the funds belonging estate banks their own 
their bondsmen’s peril. Such rule would impose harsh and un- 
reasonable responsibilities upon administrators, and prevent prudent 
business men from assuming such responsibilities. The law has worked 
out rule applicable situations this kind which equitable and 
just and aptly expressed Am. Eng. Law, pp. 947-949. 
follows, omitting unimportant parts: 


general rule, there absolute requirement law that 
funds the estate shall deposited bank other repository 
where money usually placed for safe-keeping, but the duty the 
personal representative such matters governed the rule that 
must the care and prudence that ordinarily prudent men ex- 
regard their own affairs; and this the measure his 
responsibility fails deposit the funds the estate safe 
tative deposits funds the estate bank good stand- 
ing, and nothing indicate that the affairs the bank are 
such would lead reasonably prudent man withdraw 
the funds, not liable for the loss thereof though resulting from 
the subsequent failure the bank. The consent the bene- 
ficiaries the deposit will relieve the personal representative from 
liability for 


administrator who deposits the money the estate good faith 
solvent bank good repute, trust account and not his own 
account credit, not liable for the loss such money through the 
subsequent. insolveney failure the 


The same rule expressed the following language 
50: 
proper for the executor administrator, for the purpose 


safely keeping the funds the estate during administration, de- 
posit the same bank, and indeed, under some statutes, the repre- 
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sentative required, the court empowered order him, so. 
the funds are deposited and due used selecting the de- 
pository, the representative not necessarily responsible for loss re- 
sulting from the subsequent failure the bank; the test being whether 
has exercised such care men common prudence ordinarily ex- 
ercise their own 


The rule thus expressed sustained unanimity both Federal 
and state authorities. think the facts the instant case bring 
within the rule thus announeed. The undertaking appellants was 
administer the estate accordance with the law, and the law does 
not exact unreasonable things. The undisputed facts show that Har- 
per such care man common prudence ordinarily ex- 
ercises his own affairs making deposit the fund his official 
capacity for safe-keeping the First National Bank Jonesboro. 
met the test required the rule, and and his bondsman should 
have been acquitted liability the bond. and his bondsman 
sufficiently for the fund showing that was deposited 
for safe-keeping immediately upon its receipt bank which was 
going and apparently solvent and regarded the com- 
munity, and which failed and was closed the banking department 
within short time after the deposit was made. 

account the error indicated, the judgment reversed, and 
the cause remanded, with instructions for further proceedings not 
inconsistent with this opinion, 


EXECUTOR LIABLE FOR INTEREST 
Mayer’s Estate, New York Surrogate’s Court, 229 Supp. 638 


Where executor deposits estate funds his personal 
count, mingling the estate funds with his own, chargeable 
with interest the maximum legal rate. 


the matter the intermediate settlement the 
Karl executor the estate Martin Mayer, de- 
Decision with opinion. 

George Lanchantin, Sparkill, for executor. 

Henry Stebbins, Sparkill, for contestant. 

PATTERSON, S.—The contesting party asks that the executor 
with the legal rate interest $1,750, 


NOTE For Banking Law Journal (Third 
Edition) 403. 
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longing the estate which he, mingled with his private 
funds, for period six months. The accounting party concedes 
that should properly charged with per cent. such funds, 
but disputes the contestant’s claim that entitled per cent. 

have read the cases submitted the executor, with the result 
say they bear out his contention. the Matter Sexton, 
Mise. Rep. 569, 115 973, one the cases cited, the court 
said: 


not aware that any hard and fast rule can laid down 
when executor administrator shall charged with interest, 
each individual case must decided upon the facts 


think that sums the respective contentions. The executor 
deposited the sum his own personal account, and 
that extent, must said have enjoyed the use thereof his 
own profit and benefit, and hence think should charged with 
the legal rate interest thereon. 

The situation would have been different, had deposited the 
money his name executor and failed account for any in- 
terest thereon. such ease, possibly surcharge per cent. 
might fair, possibly not surcharge him with any interest what- 
ever; but where deposited the money his own account and 


with his own funds, think should charged with 
the maximum legal rate interest, for other reason than 
punitive one, discourage such practice. 

disposition is, the should charged with in- 
terest the rate per cent. per annum for the period during which 
had the funds the estate deposited his personal account. 


SELLER OBLIGED SHIP GOODS ORDER 
HOLD BANK LIABLE AGREE- 
MENT HONOR DRAFTS 


Monark Metal Supply Co. General Metal Refining Co., Supreme 
Court Wisconsin, 218 Rep. 179 


The plaintiff company and the defendant company entered 
into agreement whereby the plaintiff agreed sell and the 
defendant agreed buy three carloads metal. Pursuant 
arrangement with the defendant Wisconsin bank agreed 
honor drafts drawn the defendant with invoices and 
bills lading covering the metal attached. The defendant com- 
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pany accepted and paid for one carload metal, and refused 
accept the other carloads. The plaintiff then inquired the bank 
whether would honor drafts drawn the defendant company, 
and the bank replied that its arrangement with the defendant 
had been and that would not honor the 
drafts. Thereafter the plaintiff brought action for breach 
contract against the defendant company, and also named the suc- 
cessor the bank defendant, alleging that the bank had 
guaranteed payment for the metal. The trial court held that both 
defendants were jointly liable for damages for breach contract, 
but appeal the judgment was reversed against the bank. The 
appellate court held that the bank’s agreement honor drafts 
drawn the defendant company was not guaranty per- 
formance the contract that company. The court further 
held that the bank’s agreement was honor the drafts when ac- 
companied invoices and bills lading, and that order 
hold the bank liable such agreement was necessary for the 
plaintiff ship the metal and present drafts with the invoices and 
bills lading attached. Since the plaintiff had not done this 
was not entitled recover. 


Action the Monark Metal Supply Company against the Gen- 
eral Metal Refining Company and another, which Schmidt, 
trustee bankruptey General Metal Refining Company, was 
made party defendant after defendant named became insolvent. From 
the judgment, defendants appeal. Affirmed part, and reversed 
part, with directions. 

The plaintiff, St. Louis, Mo., corporation, complained against the 
defendants breach contract. The contract was writing, be- 
tween the plaintiff and the defendant metal company, whereby the 
plaintiff agreed sell, and the defendant metal company agreed 
buy, three carloads metal. The defendant metal company, Wis- 
consin corporation, accepted and paid for one and refused ac- 
cept the other two. The predecessor the defendant bank, Wis- 
consin state bank, claimed have assumed direct liability for pay- 
ment the shipments, and that also refused accept shipment 
the two cars. The liability the bank predicated correspondence 
writing between its predecessor and the plaintiff. 

The trial court made its findings fact, jury having been 
waived, wherein found both defendants, jointly 
breached their contract with plaintiff, and were liable for the dam- 
ages flowing from such breach contract. 

The defendant metal company became insolvent pending the pro- 
and the defendant Schmidt was appointed trustee bank- 
ruptey, and made party defendant. The defendant bank, re- 
organization, became the successor the American Exchange Bank, 
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and admits assumed any liability said American Exchange Bank 
under its with plaintiff. 

The contract and correspondence, far necessary complete 
understanding the actual agreements, follows: 


Exhibit No. 

Monark Metal Supply Company, St. Louis, Missouri, 
hereby agree sell and the General Metal Refining Company, Mil- 
waukee, Wis., agree buy forty tons clean light medium brass 
$7.75 per ewt. and twenty-five tons heavy yellow brass and tubing 
per ewt., cars, Milwaukee, Wis., for shipment during 
the next sixty days. 

Ninety per cent. draft against order bill lading, with 
invoice attached, after freight deducted. 

agree remit the within ten days after receipt 
material. 

agreement subject our writing Mr. Raney, Vice 
President, American Exchange Bank Milwaukee, that the drafts 
presented their bank will paid them upon presentation 
documents and invoice attached thereto—drafts paid five days 
sight. Monark Metal Supply Co., [Signed] Oleon, Treasurer. 

General Metal Refining Co., [Signed] Sadek, 

Exhibit No. 
Metal Supply Co., St. Louis, Mo. 
13, 1923. 

“Mr. Raney, Vice Pres., American Exchange Bank, Mil- 
waukee, Sir: Mr. Sadek the General Metal Re- 
fining Company, your city, seeking source supply raw ma- 

terials from this section, and have sold him today approximately 
sixty-five tons metals, the neighborhood $10,000.00, 
ment during the next sixty days. 

tonnage will loaded three cars and each 
amount approximately $3,500. 

terms this sale are—ninety per cent. draft with order, 
bill lading and invoice attached, after freight deducted, balance 
remitted within ten days after receipt material. 

Sadek intimated that your bank would guarantee the pay- 
ments these drafts within five days after same are presented 
your bank for collection. 

you will good enough write.us your willingness that 
fact, will proceed make shipment the first 

reply return mail will greatly appreciated yours 
very truly, Monark Metal Supply 


Exhibit No. 
Exchange Bank, Milwaukee, Wis. 
16, 1923. 
Monark Metal Supply Co., 5121 Second St., St. Louis, 
Mo.—Gentlemen: have your letter June regard the 
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proposed arrangements Mr. Sadek the General Metal Re- 
fining Company. 

bank has made arrangements with Mr. Sadek finance this 
shipment one time. 

this information prove satisfactory, are yours 
very truly, [Signed] Raney, Vice 


Exhibit No. 
18, 1923. 

Exchange Bank, Milwaukee, 
tention Mr. Raney. have your valued favor the 17th 
and take for granted that you will honor our drafts for per 
amount invoice with order bill lading attached for each 
ear metal will ship the General Metal Refining Company, 
your city, with arrangements made with Mr. Sadek 
the 13th inst. Thanking you very kindly, remain, yours very 
truly, Monark Metal Supply Co., Oleon, 


Exhibit 
29, 1923. 
June 30, 1923. 

Metal Refining Co., Milwaukee, Wis.—Gentlemen: 
inclose herewith copy invoice, copy order bill lading and 
earbon copy tally sheet covering car. 36588. 

have deposited original invoice with original 
lading attached draft for $2,673.20, five days from sight, 
the American Exchange Bank. You will note that the freight 
prepaid, and the tally sheet shows every package loaded the ear, 
numbered with the tare and net weight, therefore, please 
eareful when unloading the car have just installed new electro- 
automatie seale, you should happen find package short, 
please lay aside and advise us. 

take care drafts promptly, and oblige, truly, 
Monark Metal Supply Co. Oleon, 


Exhibit 13. 


Metal Supply Co., 5121-5145 North St., St. 
Louis, Mo.—Gentlemen: Inasmuch your last shipment contained 
considerable manganese and other foreign material that were un- 
able use, our bank will not honor any more drafts the basis 
per cent. Under the you will have the 


balance material order. Very truly General Metal Re- 
fining Co. Sadek.’’ 


Exhibit 
1923. 

Exchange Bank, Milwaukee, 
tention Mr. Raney. are receipt letter from the Gen- 
eral Metal Refining Company, your city, copy which are here- 
with 

advise us, return mail, whether you will honor our 
drafts with bills lading attached for per cent. amount in- 
voice accordance with your letter that effect. 
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the market declining daily and protect every- 
body’s interest, would request that you advise not later than 
Monday whether shall proceed make shipment. Yours truly, 
Monark Metal Supply Co. Oleon, Treasurer. General Metal 
Refining Co., Milwaukee, 


Exhibit 


August 11, 1923. 

Metal Supply Co., 5121-45 North Second St., St. Louis, 
Missouri—Gentlemen: beg advise that the arrangements made 
between the bank and Mr. Sadek for protecting drafts against the 
General Metal Refining Company described our letter June 
have now been You cannot, accordingly, count any 
protection from drafts against this company. Yours very truly, 
Raney, Vice-President.’’ 


Exhibit 16. 
13, 1923. 

Metal Refining Co., Milwaukee, Wis.—Gentlemen: 
are receipt letter from the American Exchange Bank, Mil- 
waukee, advising that the arrangements made between the bank and 
your company which they agreed protect our drafts against you 
with the bank’s letter June 16, for the sum 
per cent. our invoices drawn against bills lading, have been can- 
celled, and that such cancellation they will longer pro- 
tect our drafts drawn against your company. 

shall proceed ascertain the amount our loss and will 
look you for reimbursements. Yours very truly, Monark Metal 
Supply Co. Baron, 


Reginald Kenney, Edgar Wood, and John Warner, all 
for appellants. 

Fish, Marshutz Hoffman, Milwaukee, (F. John, Mil- 
waukee, counsel), for respondent. 


J.—To get the intent the parties neces- 
sary analyze the documents, assuming the position and condition 
the parties the time. There seems dispute over the mean- 
ing the contract between the two metal companies. plainly 
worded. The contract was not effective until the plaintiff should 
write the American Exchange Bank, and should agree ‘‘that the 
drafts presented their bank will paid them upon presenta- 
tion documents and invoice attached thereto—drafts paid 
five days The plaintiff thereupon wrote the bank, not 
vided the contract, but, after, explaining the general terms the 
presented its proposition the bank follows: 


Sadek intimated your bank would guarantee the payment 
these drafts within five days after the same are presented your 
bank for 
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There mention here that the bank should take upon itself the 
direct obligation payment. was guarantee collection the 
drafts. this proposition plaintiff the bank replied that had 
arrangements with Mr. Sadek finance this shipment one 
ear promise here pay—at best can only said 
tion drafts shipments one car time. 

Then follows the plaintiff’s response, where, for the first time, 
suggested that the bank ‘‘will honor our drafts per cent. amount 
invoice with order bill lading attached for each car 
this there was response the bank, and fair assume 
that the bank plaintiff’s interpretation the agreement— 
silence gave consent. 

have the final meeting the minds the bank and the 
plaintiff this contract. The bank having made arrangements with 
the defendant metal company finance its contract purchase metal 
from the plaintiff, thereupon entered into agreement with the 
plaintiff honor its drafts for metal shipped defendant metal com- 
pany pursuant its contract with such company, such drafts have 
bill lading attached and for per cent. the invoice price, 
and drafts paid five days after sight. There can reason- 
able doubt about this being the final understanding the parties. 

Pursuant the contracts here set forth, plaintiff shipped one 
metal, drew its draft defendant company for per cent. the 
invoice price, presented the bank with invoice and bill lading 
attached, and the bank the draft and remitted the plain- 
tiff. 

The plaintiff and defendant metal company had some trouble over 
the quality the metal and the balance due the shipment, which 
difference was fully adjusted. Then this point the defendant metal 
refused accept shipment the other two and noti- 
fied plaintiff accordingly. was plain breach 
defendant metal company’s contract with plaintiff, for which such 
defendant was liable respond damages. The plaintiff then made 
inquiry the bank whether would honor drafts agreed, which 
the bank replied that its arrangements with defendant metal company 
had been and ‘‘you cannot, accordingly, count any pro- 
tection from drafts against this company.’’ This was plain, 
understandable refusal the part the bank accept any further 
drafts the defendant metal company. What was the bank’s 
liability, any, reason such refusal? 

Let see what was the nature the contract. The plaintiff 
claims that the contract was one direct liability the bank the 
plaintiff. was only for per cent. the invoice the ship- 
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ment, the court found. The bank claims its liability, any, was 
only that guarantor, and that such agreement was void under the 
statute frauds (section 241.02, Stats.) the ground that the con- 
tract does not express any consideration. think the contract suffi- 
ciently expresses the consideration. Alltone Co. Bonded Aleather 
Shoe Co. (Wis.) 217 302. But the bank did not agree guar- 
antee the performance defendant metal company’s contract. 

The plaintiff, before the contract with defendant metal 
had the right first ascertain ‘‘the drafts presented 
their bank will and the bank clearly intended convey 
the plaintiff the understanding that the drafts would paid the 
bank, upon condition that they were accompanied invoice and bill 
lading, Milwaukee. other words, the bank was have 
the security the bills lading before paid the drafts. This was 
agreement could make within the field its proper functions. 
Subdivision (f), 221.04, Stats. But the bank did not agree guar- 
antee the: contract the defendant metal company. had au- 
thority so. American Express Co. Citizens’ State Bank, 181 
Wis. 172, 194 427. agreed the drafts when ac- 
invoice and bill lading, and then only the extent 
per cent. the invoice, and for one ear time. hold the 
bank its agreement, was necessary for the plaintiff comply 
with the terms the agreement its part. had done so, may 
presumed that, under the arrangements the bank had made 
the defendant metal company, would have been amply pro- 
tected. the other hand, the bank could not enforce the terms 
the between the principals. When the defendant metal com- 
pany canceled its contract, the bank was under duty compel 
performance. could stand the terms its special contract, and 
under that contract there never has been compliance the part 
the plaintiff entitle damages against the bank. Before plain- 
tiff hold the bank liable, had ship the metal and present 
the bank invoices and drafts therefor—90 per cent. the invoice with 
bill lading attached. Then, and not until then, could plaintiff re- 
cover against the bank. 

But claimed that the bank, its refusal honor any further 
drafts, waived the necessity the plaintiff complying fully with the 
terms the contract. That true, and the bank not complaining 
that plaintiff failed comply with the terms its has 
waived any benefits would have received the plaintiff had com- 
plied with its contract, but that does not fix any liability against the 
bank. Before the plaintiff can say the bank liable it, must 
comply with its contract, because relies the contract fix the 
measure damages. may repeated that the bank did not 
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any way guarantee the performance the defendant metal company’s 
Its with was separate, contract, 
which was dependent upon its express terms, and not upon the terms 
the major contract between the metal companies. 

have interpreted the bank’s agreement, was not con- 
tract guarantee, but direct contract purchase negotiable 
security with collateral attached. the plaintiff had presented the 
security the bank accordance with its contract, and the bank had 
refused accept and pay for the same, would have had its remedy. 
Not having complied with its contract, cannot maintain action 
against the bank for breach contract. 

The finding the court that the defendant metal company 
breached its contract supported the evidence. The trustee de- 
fendant claims that the proof does not sustain the damages found 
the court. have examined the evidence, and think suffi- 
cient sustain the judgment against the trustee. true that the 
court admitted improper evidence the price metal St. Louis, 
but also had evidence prices Milwaukee. the trial was be- 
fore the court, there was prejudice. 

The judgment the court against the American National 
Bank reversed, with directions dismiss the complaint said 
defendant. The judgment against the trustee sustained. That part 
the judgment decreeing lien the assets the bankrupt the 
possession the bank, favor the bank, set aside. 


LOSS HELD COVERED INDEMNITY BOND 


Trade Bank New York United States Fidelity Guaranty Co., 
New York Supreme Court, 229 Supp. 


The defendant insurance company issued the plaintiff bank 
indemnity bond which agreed indemnify the bank against 
loss through robbery, larceny, whether common law statutory, and 
other specified causes. The bond did not cover any loss 
indirectly caused forgery nor any loss through 
theft committed any person whom any employee should, other- 
wise than through dishonesty, deliver property extend 
While the bond was one Gold deposited with the bank 
which knew forged, that the maker was 
fictitious person. Thereafter Gold drew check for substantial 
amount against his the bank and procured payment 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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thereof over the counter, the bank’s teller cashing the belief 
that the check previously deposited had been paid. that time 
Gold had actual balance the credit his was 
held that when Gold, with full knowledge the worthlessness 
the forged check deposited him, presented his check the bank 
for payment and received payment was guilty statutory 
The court further held that the bank’s loss was due 
this rather than the forgery, and that the payment 
Gold’s check did not constitute delivery property him 
within the meaning the bond. Consequently the loss resulted 
from cause specified the defendant’s bond and the defendant 
was liable for such 


the Trade Bank New York against the United States 
Fidelity Guaranty Co. Judgment for plaintiff. 

CALLAHAN, J.—This action brought upon indemnity bond 
issued the plaintiff bank the defendant insurance company, un- 
der the terms which defendant agreed indemnify plaintiff against 
any loss damage which might sustain, amount not exceed- 
ing $50,000, robbery, (whether common law 
statutory), burglary, theft, whether effected with without 
violence, with without negligence the part any the 
employees, while the property actually within any the insured’s 
offices covered hereunder. .’’ The bond, its terms, did not 
loss directly indirectly effected means forgery, 
unless the forgery committed with the collusion one more 
the employees,’’ and also ‘‘any loss through larceny theft com- 
mitted any person, not employee, whom any employee shall 
have, otherwise than through dishonesty, delivered property ex- 
tended 

The facts are One Gold, who had opened account 
with plaintiff shortly before, deposited with check for $5,300, pur- 
ported signed the Florida Fruit Produce Co., which check 
Gold knew forged, that the maker was fictitious person. 
Subsequently Gold drew check the sum $3,365.40 against his 
said the plaintiff bank the order cash, and procured 
payment thereof over the counter; the teller cashing same 
the belief that the $5,300 check had then been paid. Gold, though 
nominally having balance excess the amount for which his 
check was drawn, fact had actual balance the credit his 
Gold, knowing that the check for $5,300 was forged, was 
guilty forgery when deposited same with the plaintiff for col- 
lection and his account. And subsequently, when he, with 
full knowledge the worthlessness the check and that was not 
entitled draw the plaintiff for the amount thereof, any part 


| 
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the said sum, presented his check for $3,365.40 the plaintiff for 
payment and received said amount was guilty statutory 
lareeny. 

The crime comes within the purview section 1293 the Penal 
Law, well section 1290, subdivision which subdivision de- 
seribes the old crime obtaining goods false pretenses existed 
prior the adoption the Penal Code 1881. The crime now in- 
eluded under the term ‘‘larceny,’’ which also the crime de- 
section 1293. People Huggins, 110 App. Div. 613, 
loss. Though the uttering the forged instrument made possible the 
commission the subsequent crime larceny, did not directly 
indirectly cause the loss. separate, independent, wrongful act, 
the above described, was the cause loss, and hence 
the provision defendant’s bond exempting from liability the 
event forgery, does not relieve from liability. any event, the 
rule settled the law insurance that the cause nearest the loss 
considered; that distant causes are disregarded. Bird 
St. Paul Fire Marine Ins. Co., 224 47, 120 86, 
875. 

Nor was the payment the money Gold the plaintiff de- 
livery property him under the provisions the bond. 
deliver’’ pass something from one person another; place 
something the legal possession another. Standard Dictionary. 
manual transition property, induced fraud and deceit, where 
evident transfer would have been made, had the truth been 
known, not, common thought and common speech, deemed de- 
livery. Property not delivered one who secures possession thereof 
trick and artifice. The holder property secured but 
naked possessor, without color right. legal effect taking 
by, distinguished from delivery to, the wrongdoer. That ‘‘de- 
livered’’ should receive the construction above given borne out 
the terms the bond. Its coverage is: 

Against any dishonest act any plaintiff’s employees, 
wherever committed and whether committed directly collusion 
with others; (b) through robbery, larceny (wether common law 
statutory), burglary, theft, holdup, misplacement, destruction, 
whether with without violence, with without negli- 


gence the part the employees, while the property 
within any the insured’s offices covered hereunder. 


thus clear that the intent and purpose the policy 
cover against all losses sustained through dishonesty plaintiff’s em- 
ployees, and also against any losses sustained through the robbery, 
larceny, ete., third persons. The clause exempting defendant from 
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liability through theft, committed any person not 
employee, whom any employee shall have, otherwise than through 
dishonesty, delivered property, would practically destructive the 
primary coverage given section above described, the event 
the word were construed exempting defendant 
from liability, where there was any turning over possession 
property third person, for, such event, any property handed 
the criminal, whether through deception force, would de- 
livery him, and hence make largely ineffective the primary coverage 
against loss through the various crimes specified. 

Neither was there any extension Gold plaintiff. 
The facts show that the money was paid over him 
plaintiff’s teller, solely upon the belief that the forged check thereto- 
fore deposited Gold was genuine and had been paid. the 
opinion that plaintiff’s loss within the terms the policy, and di- 
rect verdict for the plaintiff for the sum $3,800, inclusive in- 
terest. exception may noted the defendant, with days’ 


AUTHORIZED ACT NOT ENTITLED 
RECOVER AGAINST BANK 


Petray First National Bank Bakersfield, California District 
Court Appeal, 267 Pac. Rep. 711 


The plaintiff deposited $1800 with the defendant bank and 
authorized the the bank lend the money good 
security. The without the plaintiff’s knowledge, with- 
drew the money and loaned himself without security. 
executed his note the plaintiff demand placed 
with her papers. When the plaintiff that her money 
had been loaned without seeurity the bank delivered the 
note her. She immediately demanded payment the interest 
due thereon and subsequently demanded the payment 
the note and interest. Neither the nor the interest 
was paid, and nine months later the plaintiff demanded the 
bank payment the $1800. Thereafter she brought this action 
recover that amount. was held that the act 
withdrawing the plaintiff’s money and lending himself with- 
out was unauthorized, and that the bank would have been 


similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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liable the plaintiff for the amount her deposit she had not 
ratified his act. was further held, however, that the 
conduct the cashier’s note, demanding payment there- 
of, and failing demand payment the defendant bank until 
nine months later, constituted ratification the cashier’s act and 
precluded her from recovering against the bank. 


Action Petray against the First National Bank Bakers- 
field. From judgment for defendant and order denying plain- 
tiff’s motion the judgment and enter new judgment her 
favor, plaintiff appeals. Judgment and order affirmed. 

Wiley Harvey and Harvey Hurd, all Bakersfield, for ap- 
pellant. 

Emmons Aldrich, Bakersfield, for respondent. 


SHAW, pro tem.—The plaintiff appeals from judgment 
favor the defendant, and from order denying her motion that 
the judgment vacated and new judgment her favor entered 
upon the findings. The record upon which both appeals are pre- 
sented contains the judgment roll and bill exceptions showing 
the proceedings upon the motion but none the evidence given 
the trial. must therefore presume that the evidence supported the 
findings, and construe the latter strongly their language will 
permit favor the judgment, resolving any uncertainties therein 
against the appellant. The important facts are set forth the fol- 
lowing findings: 


That the 14th day September, 1922, there was deposited 
with defendant the account and eredit plaintiff the sum 
$1800. 

That thereafter the 8th day November, 1922, one 
Russell, the cashier defendant, without the knowledge plaintiff, 
withdrew from defendant said sum $1800, which said sum was 
charged against account, and said Russell said time drew 
and executed his promissory note for said sum favor plaintiff 
payable demand, and placed said note sealed envelope with 
other papers plaintiff being held said defendant for plaintiff 
for safe-keeping. 

That prior said 8th day November, 1922, plaintiff had 
authorized said Russell loan said money plaintiff ‘on good 
security’ for the purpose making and collecting loans for her, and 
that all said times the said Russell was the duly elected and 
acting cashier said defendant. 

That about the 7th day March, 1924, plaintiff, the 
banking room defendant, discovered for the first time that there 
was loan with security therefor, that said sum $1800 was not 
her with defendant, and then and there received from de- 
fendant said sealed note. 
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That thereafter said plaintiff demanded said Russell pay- 
ment her the interest provided said note, and thereafter de- 
manded said Russell the payment full said note 
but that part said principal sum nor interest thereon has been 
paid plaintiff. 

That the 11th day December, 1924, said plaintiff de- 
manded the defendant herein the sum $1800, which said sum 
said defendant has refused and neglected pay 


Plaintiff argues, support her appeal, that the deposit 
her money the defendant bank, the relation debtor and cred- 
itor was created between her and the bank, that the facts stated the 
findings not amount novation which Russell was substituted 
for the bank her debtor, and that hence the bank remains liable 
her for the amount the deposit. are inclined regard the 
two premises the argument correct, but the conclusion stated 
does not follow therefrom. The liability debtor may terminated 
other ways than novation. Novation was not pleaded the 
answer defense, and the findings not indicate that the 
judgment was based thereon. 

From the findings appears that Russell was authorized plain- 
tiff loan her money deposit with defendant ‘‘on good 
Nothing said the means which was obtain possession 
the money for that purpose. Defendant claims that such authority 
with the implied power draw the money from the bank 
for the purpose loaning it, and that when Russell withdrew the 
money this was effect payment plaintiff’s authorized agent; 
while plaintiff contends that, since Russell was defendant’s cashier 
acted for permitting the withdrawal the money, 
chargeable with notice all the facts known him and these facts 
showed that was exceeding his authority. But the view take 
the case not find necessary pass these contentions, 
except the point that Russell’s acts were excess his authority. 
had any authority all withdraw plaintiff’s money from her 
account was necessarily limited cases where did for the 
purpose making loan good security. The transaction which 
Russell took money from the bank and substituted his note 
plaintiff’s favor therefor was form loan him behalf 
plaintiff, but was excess his authority when made, for two 
reasons: First, that plaintiff’s agent could not deal with him- 
second, that the loan made was not secured all. could, 
therefore, have implied power withdraw plaintiff’s money for 
that loan. 

But such transaction, which agent undertakes deal with 
himself the matter the agency without the intervention the 


THE BANKING LAW JOURNAL 855 


not void, but merely voidable, and may ratified the 
principal, upon full knowledge the facts. Corpus Juris, 702; 
Burke Bours, Cal. 108, 57; Burke Bours, Cal. 171, 
980; Sterling Smith, Cal. 343, 320; Vinegar, 
ete., Works Smith, 145 Cal. 352, 550, 104 Am. St. Rep. 42. 
ratification the unauthorized act agent may express, but 
the ordinary case need not so. Where original authoriza- 
tion for the act ratified may oral, ratification can made ac- 
cepting retaining the benefit the act, with notice thereof. Civil 
Code, 2310. the case bar oral authorization would suffice 
(Civil Code, 2309); hence the rule just stated applies it. The 
findings show that March 1924, plaintiff was fully informed 
Russell’s unauthorized acts, and then received from defendant the 
note which Russell had made plaintiff’s favor evidence the loan 
himself; that she demanded Russell payment the interest and 
later the principal the note; and that, failing obtain either, 
she then, nine months after she had received the note, demanded 
defendant the sum which Russell had withdrawn from her account. 
think from these facts the conclusion necessarily follows that she 
ratified Russell’s acts withdrawing the money and loaning 
himself. Within the meaning the rule, the note Russell must 
benefit. course, without the note plaintiff would 
entitled, repudiation the transaction between herself and 
Russell, recover the same amount money from him; but the evi- 
dence substantiate her would not simple, easy 
procure and present, and the statute limitations would shorter 
than that applicable suit the note. She therefore obtained 
benefit taking and holding the note. The effect this conduct 
her part was intensified the delay that ensued before she attempted 
take different position. The situation was one where defendant’s 
interest called for prompt action plaintiff. she was satisfied 
accept Russell’s note and ratify the loan him, defendant had 
further with the matter; but she repudiated the loan and 
held the defendant the deposit, then the latter would have claim 
against Russell for breach duty its cashier, and prompt action 
defendant this claim might necessary for its protection. 

ratification equivalent previous authorization, and re- 
lates back the time when the act ratified was done, except cer- 
tain where the intervening rights third persons are concerned 
and hence the effect the ratification here that the withdrawal 
the money question from plaintiff’s account, being made her 
authority, amounted payment, and discharged defendant’s debt 
her. 

There is, true, express finding ratification payment; 
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but the issue payment was raised the answer, and since from the 
probative facts found the conclusion ratification and payment 
necessarily results, this equivalent express finding payment, 
and sufficient. Symons, 191, Cal. 441, 456, 216 604; 
Potts Paxton, 171 Cal. 493, 153 957. 

The judgment and order appealed from are affirmed. 


DRAWEE’S ASSIGNEE ENTITLED RECOVER 
AMOUNT PAID FORGED CHECK 


American Surety Co. New York Industrial Savings Bank, 
Supreme Court Michigan, 219 Rep. 689 


check payable construction company which was cus- 
tomer the defendant bank was deposited that bank and the 
account the construction company was credited with the amount 
thereof. The drawee bank paid the check and then discovered that 
bore forged signature. The drawee then demanded the de- 
fendant payment the amount paid the check. The demand 
was refused. The plaintiff surety company, which had insured 
the drawee bank against forgeries, paid the amount, took as- 
signment the drawee’s claim against the defendant, and brought 
this action recover the amount the forged check from the 
defendant. appeared that the defendant had its 
tomer with the amount the check instead paying cash, and 
that the the construction company had never been re- 
duced below the amount the check. was held that the de- 
fendant bank was not holder due course the check view 
the rule effect Michigan that the deposit check does 
not render the bank which deposited holder due 
course unless the credit given the depositor used, least 
drawn down below the face the paper, and that the credit 
not entirely used the bank holder due course only the 
amount paid. The court further held that since the defendant was 
not holder due course the check the plaintiff was entitled 
recover the amount paid the drawee thereon. 


Action the American Surety Company New York against the 
Industrial Savings Bank. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Argued before the Entire Bench. 

Roy Brownell and Ralph Gault, both Flint, for appellant. 

George Cook, Flint, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 432. 
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FELLOWS, J.—The Industrial Construction Company its 
account defendant bank Flint. Walter Windiate carried his 
account the Union Trust Savings Bank same place. 
February 1926, check the Union Trust Savings Bank pur- 
porting signed Windiate $1,168.75, bearing date the 
5th February, payable the Industrial Construction Company, 
was deposited defendant bank with two other checks the 
the construction company. admitted was forgery; the 
total amount the checks was $2,899.75. the same date 
check for $1,200, purporting signed the construction company 
and payable the Flint Malleable Casting Company and purporting 
indorsed the latter company, drawn defendant bank, was 
the First National Bank Flint. likewise was forgery. 
was paid through the clearing house February The Windiate 
check went through the clearing house February neither in- 
stance did the bank upon whom was drawn discover the forging 
its customer’s name until the 10th. Upon learning the forgery, the 
Union Trust Savings Bank promptly demanded defendant pay- 
ment the money paid the Windiate check. The demand 
was refused. Plaintiff surety company, insurer the Union Trust 
Savings Bank against forgeries, paid the amount, and took as- 
signment the claim against defendant and brought this action. 

There dispute about the facts; they were stipulated the 
trial court. doubtless true, pointed out defendant’s coun- 
sel, that both banks here involved were somewhat negligent not dis- 
covering the forgeries their customer’s signatures. Defendant 
passed the check held the First National Bank genuine and 
paid it, and the Union Trust Savings Bank passed the check held 
defendant genuine and, paid it. And quite true, pointed 
out counsel, that defendant has paid the First National Bank 
$1,200 forged check, and has been paid $1,165.75 another 
forged check, the one here involved, and has therefore suffered loss. 
But except the question negligence bears plaintiff’s right 
recover fail perceive the importance here the transaction be- 
tween the defendant and the First National Bank. There was 
colloquy the trial reference made other forgeries, but the detail 
them does not appear the record. far the record dis- 
closes certainty, there was deposited the defendant bank 
February the Industrial Construction Company $2,- 
899.75, which $1,165.75 was the forged check here involved drawn 
the Union Trust Savings Bank, which sum that bank paid 
defendant bank the following day, and that the day the deposit 
defendant bank paid the First National Bank $1,200 another 
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forged check and may assume charged that amount the account 
the Industrial Company. 

The question before whether have this record case 
jutsifying the recovery Bank from Bank the money paid 
the check its own customer, which check admittedly 
forgery. Textwriters and courts considering the question here in- 
volved hark back Price Neal, Burr. 1355, decided Lord 
Mansfield 1762. This case involved the duty the drawee 
draft know the drawer’s signature and the right the drawee 
recover the amount paid him forged instrument. Lord Mans- 
field said: 


action upon the for money had and recived the 
plaintiff’s use. which action, the plaintiff cannot recover the 
money, unless against conscience the defendant, retain it; 
and great liberality always allowed, this sort action. 

retain his money, when has once received upon billof exchange 
indorsed, him for fair and valuable consideration, which had 
bona fide paid, without the least privity suspicion any forgery. 

was fraud; wrong. was upon the plain- 
tiff, satisfied ‘that the bill drawn upon him ‘‘was the drawer’s 
before accepted paid it; but was not upon 
the defendant, inquire into 


examination the case will disclose that possessed three 
elements: (1) The duty the drawee know the signature the 
drawer—as applied modern banking, the duty the bank know 
the signature its customer. (2) The bona fides the holder. And 
(3) the laches the payee before making any claim. note that 
these three elements are present the case, examination 
later cases shows disposition the pick out one these 
elements, such may suit their the controlling grounds 
decision. The rule announced this received early approval 
this country, and 1825 Mr. Justice Story, writing for the court 
Bank Bank Georgia, Wheat. 336, Ed. 334, said: 


some research, have not been able find single case, 
which the general doctrine, thus asserted, has been, shaken, even 
doubted; and the diligence the counsel for the defendants the 
present has not been more successful than our own. 
sidering, then, do, that the doctrine well established, that the 
acceptor bound know the handwriting the drawer, and cannot 
defend himself from payment, subsequent discovery the 
forgery, are opinion, that the present case falls directly within 
the same principle.’’ 


examination the American satisfying that the great 
majority the American courts have the final analysis followed 
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the doctrine Price Neal, least where all the elements that 
are present. Among the cases, see Bank St. Albans Farm- 
ers’ Mechanics’ Bank, Vt. 141, Am. 188; First National 
Bank Bank Cottage Grove, Or. 388, 117 293; State Bank 
1915D, Deposit Bank Georgetown Fayette National Bank, 
Co., Minn. (Gil. 61), Am. Dee. 89; United States Bank 
New York (C. A.) 219 648; Trust Co. Hamilton Bank, 127 
App. Div. 515, 112 84; Levy Bank Dall. 234, 
Ed. 814; Trust Co. Bank, 154 Mo. App. 89, 133 357; 
Commercial Farmers’ National Bank First National Bank, 
Md. 11, Am. Dee. 554. 

However, some the text writers and few the courts appar- 
ently grew restive under its application full was argued 
that general proposition money paid under mutual mistake 
could recovered back; that money paid forged draft check 
was paid under the mutual mistake that was valid draft check 
and that should recoverable action for money had and 
received, and was thought the rule should longer recognized 
controlling. See Parsons Notes and Bills, 80, 81; Morse 
Banks and Banking, 464; Daniels Negotiable Instruments (6th 
Ed.) Am. Eng. Ency. Law (2d Ed.) 1072; First 
National Bank Lisbon Bank Wyndmere, 299, 108 
546, (N. 49, 125 Am. St. Rep. 588; People’s 
Am. St. Rep. 884 (practically overruled Farmers’ Merchants’ 
Bank Bank Rutherford, 115 Tenn. 64, 939, 112 Am. 
St. Rep. 817) First National Bank Orleans State Bank Alma, 
Neb. 769, 289, Am. St. Rep. 294; Ellis Morton 
Ohio Life Ins. Trust Co., Ohio St. 628, Am. Dee. 610 (ma- 
terially modified First National Bank Belmont First National 
Am. St. Rep. 748); Bradford Southern Bank 
Kentucky, La. Ann. 458, Am. Dec. 438. The Massachusetts 
court did not quite far some the courts, Danvers Bank 
Salem Bank, 151 Mass. 280, 44, Am. St. Rep. 450; and 
recognizes the general application the rule that the bank was bound 
know the signature its customer, Dedham National Bank 
Everett National Bank, 177 Mass. 392, 62, Am. St. Rep. 286. 

Other courts, while recognizing the rule that the bank should know 
the signature its customer, reach the conclusion that not hard 
and fast rule precluding bank under any and all from 
maintaining action recover money paid the forged check 


t 
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its and the conclusion has been reached that recovery could 
had the particular record before the court; for instance, where 
there was laches asserting the claim, where the payee had not 
changed his position, where the payee had been negligent failing 
require proper identification before cashing the check, where his 
negligence contributed the fraud, where reliance was had the 
method the clearing house, where the drawee bank 
lulled into security acts the payee bank, and other grounds 
which have been held sufficient stay the operation the rule its 
fullest extent. See Canadian Bank Commerce Bingham, 
Mass. 33; American Express Co. State National Bank, 
824, 113 711, (N. 188; Woods Colony Bank, 114 
Metropolitan Nat. Bank, 107 Ill. App. 455; Bank Williamson 
(N. 605. 

While text writers and courts have not all agreed upon the gen- 
eral proposition the right recover the money paid bank 
forged check its customer, there substantial agreement that 
such recovery may had where the payee not holder due 
course, not holder for value and good faith. 552, 
thus states the rule: 


bank bound know the signatures those who deposit 
with and draw checks against such deposits; and 
pays, the usual business, check whereon the signature 
the drawer forgery, will estopped afterward deny the 
genuineness such signature. This the general rule under the 
Negotiable Instruments Law well under the law merchant. 
bank, the ordinary course its business, pays check pur- 
porting signed one its depositors one who, finding 
circulation receiving from the payee indorsement, took 
good faith for value, the money cannot recovered back the dis- 
that the check forgery. equally well settled that the 
bank may recover such payment when made one who not bona 
fide holder the forged check.’’ 


bank which has paid forged check cannot recover the money 
from the person who received it, where the latter was bona fide 
holder having connection with, knowledge of, reason suspect, 
the forgery, unless can made appear that such person will 
way prejudiced being compelled make repayment the 
bank. But repayment may compelled where the person who re- 
ceived the money was not holder for value, his negligence fault 
has contributed the the fraud, has misled the bank.’’ 
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The editorial writer note, Ann. Cas. 1912D, 495, with citation 
abundant authority, says: 


settled rule law that where bank by. mistake pays 
bona fide holder forged purporting drawn one 
its depositors, cannot recover from the innocent holder the amount 
paid, the latter not being bound determine his peril that the 
well settled that the bank may recover such payment when made 
one who not bona fide holder the forged check [citing cases].’’ 


addition the authorities already cited, see Title Guarantee 
(N. S.) 1808, Ann. Cas. 1131; First State Bank First National 
Bank, 314 269, 145 382; Germania Bank Minneapolis 
Rep. 519. 

Was defendant bank the holder this check due course? Had 
parted with value? Was under our decisions bona fide pur- 
chaser? The bank did not buy and pay the for this check. 
has been stated, February the account the construction com- 
pany was defendant bank with the amount the three 
checks deposited, $2,899.75. the same day defendant 
forged check this account for $1,200, leaving balance $1,699.75, 
eredit for that day’s transaction. The check question was for 
$1,168.75, much less than the was paid defendant bank 
the next day plaintiff’s assignor. will thus seen that what 
defendant bank did was its customer’s account instead 
paying cash. There nothing the record showing, tending 
show, that the account the construction company was ever reduced 
below the amount the check. well recognized this jurisdic- 
tion that this does not render the bank holder due course unless 
the used, least drawn down below the face the paper 
and, not entirely used, then only the amount paid. Title 
Guarantee Trust Co. MeGrath, 239 Mich. 404, 214 195, 
Chief Justice Sharpe thus stated the rule: 


plaintiff discounted the note and eredited the Lynch Con- 
struction Co.’s with the proceeds, was necessary, view 
the defense, for plaintiff show that the Lynch Co. 
had exhausted that credit the maturity the 


See, also, Drovers’ National Bank Blue, 110 Mich. 31, 
1105, Am. St. Rep. 327; Central Savings Bank Stotter, 207 
329, 174 142; National Bank Bobo, 227 Mich. 
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conclude that defendant was not upon this record the holder 
due course the check question, and that under such circumstances 
the great weight authority sustains the plaintiff’s right recover 
this action. 

The judgment will affirmed. 


DELIVERY CHECKS HELD NOT CONSTI- 
TUTE PAYMENT 


Baker-Evans Grain Co. Ricord, Supreme Court Kansas, 267 
Pac. Rep. 


The plaintiff grain sent bank for collection three 
drafts with bills lading attached with instructions deliver 
the bills upon payment the drafts. The bills lading covered 
three corn shipped the defendant. The defendant 
gave the bank his for the required amount, the checks being 
drawn his that bank. The defendant had balance 
his the bank greater than the aggregate amount the 
checks, but the bank did not have funds sufficient pay the 
checks. The bank did not charge the defendant’s account with 
the checks, and when the bank was closed few days later the 
checks were still the counter. 

The defense action brought the plaintiff recover 
from the defendant the amount the drafts was that the bank, 
the agent the plaintiff, had the checks payment 
the drafts. was held that while the bank was the agent 
the plaintiff for the collection the drafts its the 
cheeks did not bind the plaintiff for the reason that exceeded 
its authority when received anything but money its equiva- 
lent payment the drafts. And the plaintiff was not bound 
the bank’s acceptance the checks the defendant remained 
liable the drafts. 


Action the Baker-Evans Grain Company against Thom Ricord. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Graham Campbell and Ray Campbell, both Wichita, for 
appellee. 


HUTCHINSON, J.—The question involved this whether 
debtor pays the giving his check his account the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1027. 
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bank when such bank insolvent and unable pay such 
check. 

The plaintiff grain company, Wichita, shipped corn carload 
lots the defendant, grain dealer Esbon, Jewell county, send- 
ing the bills lading, with drafts attached, the Farmers’ State 
Bank Esbon with instructions deliver the same upon payment 
the drafts. When the defendant was notified the bank the 
arrival bill lading and draft, the defendant called and gave 
his for the required amount his account that bank, and 
the bill lading was delivered him the bank. There are three 
such transactions stated the petition three separate counts, all 
which the attempted payment was made the defendant the 
same way, and each and all these times had credit with the 
bank for more than the amount the checks, but the bank 
time attempted charge his account with these checks any 
them. The answer the defendant denial detailed statement 
general with the claim full payment the 
drafts delivering the checks the collecting bank agent the 
plaintiff and alleging the acceptance such checks such agent. 
The was submitted the court the statements facts con- 
tained the petition, answer, and reply, and short stipulation con- 
cerning the financial affairs the bank during the time these trans- 
actions took place. Judgment was rendered for the plaintiff for the 
full amount the drafts for these three carloads corn, from which 
judgment the defendant appeals. 

The appellant urges strongly two points: First, that the collecting 
bank was all times, each the three transactions, the agent 
the plaintiff, and that plaintiff bound its acts receiving the 
checks itself payment; and second, that there was actual ac- 
ceptance such checks full payment. 

December the first these transactions took place the 
bank when draft for $978.21 was received with bill lading at- 
tached. The defendant had balance his that bank that 
day $5,238.79. The bank had hand that day the amount 
$2,099.41, and had outstanding checks and drafts amount- 
ing $3,210.70. 

The next transaction took place December The draft was for 
$925.58. Defendant’s bank was $4,496.56. Cash hand 
the bank was $876.62 and Kansas City, $847.30, total 
$1,723.92, with outstanding checks and drafts that time 
$3,210.70. 

The third transaction took place December The draft was for 
$785.96, when defendant’s balance was $4,194.39. The cash the 
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bank was $929, and Kansas City, $814.24, total $1,743.24, with out- 
standing checks and drafts $4,580.89. 

The record shows the plaintiff was holding one these outstand- 
ing checks the sum $637.81 for carload sent few days earlier 
than these. The bank officers did not charge any these three checks 
given the defendant his account, nor attempt transmit 
draft otherwise the plaintiff, but when the bank closed De- 
these three checks defendant were the counter and 
defendant’s deposit account was not reduced thereby. 

will seen from the above figures that the bank was unable 
any time these checks when they came pay them any 
them out the cash hand and the had Kansas City. 
hinted that the last one could have been paid out the cash 
hand, but there were the the two earlier checks not cashed, 
and would’ unreasonable cash the last when two earlier ones 
remained unpaid. this connection should stated that the de- 
fendant acted good faith and had reason think was not 
paying these drafts out his deposit had regularly been doing. 
There dispute about the collecting bank being the agent for the 
plaintiff for the purpose and remitting, but appellee in- 
sists that such agency ceases when the agent departs from the instruc- 
tions given. The distinction can readily seen the reference 
cited plaintiff the attempted collection and payment 
which arrived just few days earlier. Defendant’s check was re- 
the bank, his account charged with amount, and draft 
sent the plaintiff. The agent got his money from the defendant’s 
and attempted remit it, but the bank closed its doors before 
the draft was paid. that the plaintiff can only look the 
bank make good its draft. the involved this action the 
bank did just the same thing the former case receiving from 
defendant his check payment the draft delivered him. 
But the check was worthless, not because any fault the defend- 
ant, but because the defendant’s money was not available. was 
not there nor the correspondent bank Kansas City. had 
been used for other purposes. 

check order request pay another from one’s deposit. 
The bank could not comply. The bank took received the order, but 
did not comply. this was acting for the defendant, one its 
depositors, and failed carry out his directions. There such 
situation agent changing from one principal another, and 
sometimes agent may acting for both parties the same time. 
has been held that the relation bankers the transactions 
collecting and remitting frequently changes from that principal 
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and agent that and debtor. Colorado Co. 
Docking, 124 Kan. 48, 257 743. 

strongly urged that the act the insolvent bank amounted 
the check payment, and the intention the 
parties was make payment. The intention the defendant was 
most certainly make payment, but the bank and its officers could 
not possibly have intended. They may have hoped that something 
might happen the near future make payment possible, but when 
they took the check was absolute impossibility. 

Cases are cited showing that the neglect failure make the 
bookkeeping entries and charge the items the account the de- 
positor does not prevent the act the bank from being complete 
acceptance the checks even verbal order pay 
the question acceptance checks payment bind the 
and relieve the debtor, many cases are cited appellant, but 
examination them found that not only did the depositor have 
the money his eredit, but the bank that time was solvent and 
able pay the different from the fact this 
this list are the following: Baldwin’s Bank Smith, 215 76, 
109 138, 1918F, 1089, Ann. Cas. 1917A, 500; Nineteenth 
Ward Bank First Nat. Bank, 184 Mass. 49, 670; State 
Nat. Bank First Nat. Bank, 124 Ark. 531, 187 673; Jersey 
Shore Trust Co. Owosso Savings Bank, 223 Mich. 513, 194 
588, 714; British American Mortgage Co. Tibballs 
al., Iowa, 468, 319; Alpena Nat. Bank Greenbaum, 

Along this same line, with this same distinction, the two 
against the Hanover State Bank (Goodyear Tire Rubber Co. 
Bank, 109 Kan. 772, 204 992, 677; Kesl Bank, 109 
Kan. 776, 204 994) expressly show the syllabus each that not 
only was the money deposit, but the bank had and was able 
pay it. both these Kansas cases and some those cited from other 
states the actions were against the bank for preference and were 
not attempts collect from the original debtor. 

Some the cases cited appellant refer the almost universal 
paying debts checks and the futility withdrawing the 
currency from the bank check and then passing back payment 
the debt. But agent does not bind his when exceeds 
his authority. check only conditional payment, and 
debtor does not effect payment tendering worthless check unless 
one authorized act for the principal that extent accepts 
payment. 


the exception few jurisdictions the authorities are 
unanimous supporting the rule that the giving bank check 
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debtor for the amount his indebtedness the payee not, the 
absence express implied agreement that effect, payment 
discharge the debt, the presumption being that the check 

check itself does not operate assignment any part 
the funds the the drawer with the bank, and the bank 
not liable the holder, unless and until certifies the 
52—1706. 

special authority otherwise shown, bank having 
paper for collection cannot receive payment therefor anything but 
money, that which common consent considered and treated 

mere deposit with bank the amount necessary meet 
paper sent the bank for not itself payment; but 
where funds the debtor deposit the bank are applied pay- 
ment this paper, the payment 615. 


The language Justice Brewer this subject found Mordis 
Kennedy, Kan. 408, 409, Am. Rep. 169: 


settled that the mere taking bank check not 
ment the debt (Kermeyer Newby, Kan. 164), and the 
not paid, the party may return it, and sue the original debt.’’ 


The difficulty, rather the confusion, this case the 
that the checks were drawn the collecting bank when that bank 
was insolvent and unable pay them. they been drawn an- 
other bank that was insolvent, the acceptance the checks the 
bank would nothing more than conditional upon their 
being paid. But here, because the bank officer knew they were worth- 
less and said nothing but delivered over the bills lading contrary 
instructions, it, contended that thereby accepted them full 
payment, binding his principal and relieving the debtor. Such 
conclusion contrary the line authorities above cited general 
principles. 


counsel for both parties recognize the Milford bank plain- 
agent for the collection the draft. elementary doctrine 
that— 

agent authorized merely collect demand, receive 
payment debt, cannot bind his principal any arrangement 
short actual collection and receipt the money. 

most that claimed for this transaction that the de- 
fendant, accepting and delivering the demand draft, the 
Milford bank pay the same, and charge the amount his account, 
and that the bank promised so. between them, was, per- 
haps, understood that defendant had paid this draft, but was 
law more than attempted substitution the bank for himself 
debtor. Had the acceptance been check, and the check drawn 
upon another bank private person, the effect would have been 
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law the same. The law requires payment money, and, already 
shown, nothing else answers the purpose, except agreement with the 
ereditor, his agent duly authorized accept something else. 
between defendant and his bank, was the latter’s duty 
honor his check (for which, under their was prac- 
tically check) payment the draft, but the creditor was party 
that transaction. The bank was plaintiff’s agent collect the 
money, not make arrangement which should assume the 
debt. debtor who seeks pay debt through his debtor, thereby 
securing his own acts his peril, and not exonerated from 
his obligation until his debtor performs his part satisfying the 
State Bank Byrne, Mich. 178, 179, 180, 
356 (21 753, Am. St. Rep. 332). 


the bar the did not part with anything 
value. When the receiver took charge the bank, his account was 
not diminished any these checks. The checks were still lying 
the counter. 


the time defendants gave their check, was worthless, be- 
cause the the Bridger bank. could not paid and 
giving it, defendants did not part with anything value alter 
their situation their prejudice. Giving worthless check does not 
pay Nat. Bank Red Lodge Shupak, Mont. 


542, 548, 172 324, 326. 

the owner city warrants forwards them local bank 
for which delivers them said city and accepts the city’s 
check therefor, drawn and made payable said bank, and where 
said bank failing condition, and only remains open for business 
during the remainder that day and the following day, when 
suspends business, and where said bank time after receiving said 
check has sufficient funds pay the same, and where the owner 
said warrants later brings suit thereon against the city, and the only 
defense pleaded and relied upon that payment, held, such de- 
fense not thereby established, and the plaintiff entitled recover 
the full amount sued for.’’ City Sulphur Farmers’ Nat. Bank, 
101 Okl. 148, 224 518, Syl. 

draft which, its face, requires payment made cash 
its equivalent only, and likewise limits the authority: the collect- 
ing bank collecting and remitting the drawer not paid the 
act the collecting bank receiving the check the drawee the 
bank for the full amount the draft, and surrendering the 
latter, when such cheek, withouf any fault the part the maker, 
turns out Sanitary Can Co. National Co., 

tender bank which draft with bill lading attached 
has been sent for collection, check itself, does not amount 
payment, although the maker the check had sufficient funds 
deposit meet the check, and the check marked ‘Paid,’ the draft 
requires payment cash its equivalent, and the bank insolvent, 
that the check never Sanitary Can Co. Nat. Pickle, 
ete., Co., 191 Iowa, 1259, 184 354, 532. 
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See, also, note page 537. 
that when the bank received anything but 
money its equivalent payment the bills lading exceeded 
its authority and did not thereby bind its principal, and that was 
not acceptance payment either bind the principal relieve 
the debtor from the obligation the creditor, which obligation has 
never paid any way manner. 
The judgment affirmed. 


GAMBLING DEBT UNEN- 
FORCEABLE 


CHECK FOR 


Moore Schwartz, Supreme Court North Carolina, 142 
Rep. 772 


check which given pay losses incurred poker game 
eannot the holder against the drawer. 

this case the plaintiff sued the defendant for the amount 
debt owing the defendant the plaintiff. The plaintiff set 
up, counterclaim, check for $170, payable which 
the plaintiff had given one Familant, which check Familant had 
indorsed the defendant. The plaintiff offered evidence the 
effect that the check had been given him Familant pay 
losses which the plaintiff had incurred poker game. was 
held that the plaintiff was entitled recover the debt and 
that the defendant was entitled recover his counterclaim. 


Action John Moore against Israel Schwartz, wherein de- 
fendant filed counterclaim. Judgment for plaintiff, and defendant 
appeals. error. 

The defendant was indebted the plaintiff for $183 
brought suit magistrate’s court against the defendant recover 
that sum. the trial the defendant admitted the indebtedness 
the plaintiff, but set counterclaim check for $170, payable 
The plaintiff denied the legality the counterclaim and 
offered evidence tending show that the check for $170 was given 
him one Familant pay losses incurred poker game. Fami- 
lant had indorsed the check the defendant. There was evidence 
contradicting the evidence the plaintiff that the check sought 
used counterclaim the defendant was given for the purpose 


NOTE —For similar decisions see Banking Law ournal Digest (Third 
Edition) 291. 
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paying gambling loss. Whereupon the judge instructed the jury 
answer the affirmative the issue relating whether not the 
check was wagering contract. From judgment for plaintiff for the 
amount his account and denying recovery the counterclaim, 
the defendant appealed. 

MeCall, Charlotte, for appellant. 

Thomas Alexander, Charlotte, for appellee. 


PER CURIAM.—Gaming contracts are covered 2142. 
Such contracts are void and enforced court justice. 
Orvis Holt, 173 231, 948; Bank Crafton, 181 

Under certain circumstances the holder check note given 
pay gambling debt may recover against the indorser. Bank 
Crafton, supra. This not such the indorser not sued. 

error. 


DEPOSIT DRAFTS BANK HELD 
CREATE RELATIONSHIP 
DEBTOR AND CREDITOR 


Beer Chickasha National Bank, United States Circuit Court 
Appeals, Fed. Rep. (2d) 


The plaintiff caused deposited with the defendant bank 
number drafts under arrangement requiring the defendant 
wire the plaintiff promptly each deposit was made its 
eredit and confirm mail each deposit. The defendant was 
specifically instructed not wire the plaintiff that money had 
been deposited its until after the defendant had ascer- 
tained that checks deposited would paid. This action was 
brought the sum $8,396.13, which was the balance 
two drafts deposited the plaintiff’s credit. The defendant al- 
leged that the drafts had never been paid and that the bank had 
been induced accept them for deposit fraudulent misrepre- 
sentations the plaintiff’s agent. appeared, however, that the 
defendant had wired the plaintiff that the drafts had been de- 
posited, and had confirmed the deposit one the 
drafts. The defendant contended that this had been done mis- 
take. also appeared that the plaintiff, reliance the tele- 
notifications defendant, paid out $12,000 the 


NOTE For similar decisions Banking Journal Digest (Third 
Edition) 
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faith the deposits. was held that the deposit the drafts 
the relationship debtor and between the de- 
fendant and the plaintiff with respect the amount the drafts. 


Action Beer, copartnership composed Henry Beer 
and others, against the Chickasha National Bank. Judgment for de- 
fendant, and plaintiffs bring error. Reversed, and remanded for 
new trial. 

Charles Rosen, New Orleans, La., and Frank Wells, Okla- 
homa City, Okl. (D. Johnston, George Barnes, and Lee, 
all Oklahoma City, Okl., and Dufour, Rosen Kammer, New 
Orleans, La., the brief), for plaintiffs error. 

Ben Franklin and Stuart, both Oklahoma City, 
(Cruee Franklin, Oklahoma City, Okl., the brief), for de- 
fendant error. 


VAN VALKENBURGH, J.—Plaintiffs error, 
ship, doing business under the firm name and style Beer, 
New Orleans, La., hereinafter called plaintiffs, brought suit the 
District Court the United States for the Western District Okla- 
homa against error, national banking corporation, doing 
business Chickasha the state Oklahoma, hereinafter de- 
fendant, alleged balance deposit with defendant. The 
statement account incorporated the petition showed balance 
favor plaintiffs $8,396.13, for which recovery was prayed. The 
attitude the defendant bank best disclosed its answer, wit: 


denies all and singular the allegations contained 
the petition herein filed, and asks for proof same. 

further answer herein, defendant says that during the years 
1924, 1925, and 1926 the plaintiff Beer was engaged what 
termed the brokerage business, which means, among other things, 
that the said plaintiff was engaged the sale cotton futures and 
grain futures throughout different parts the that the 
same time one Avery was engaged the same character busi- 
ness Oklahoma City and throughout other portions the state 
Oklahoma, and the (at the) same time one Paul James was en- 
gaged gambling cotton and grain futures through said Avery 
and Beer, plaintiff herein; that and during said time 
Avery had duly appointed and acting agent the name 
MeGugan; that the method operation adopted said Avery 
and said Beer was for said Avery find buyer for cotton and grain 
futures, draw draft through the defendant’s bank said buyer for 
the amount money necessary purchase the futures 
for, and that said draft drafts were always drawn Avery, 
per MeGugan, his agent, the person who had undertaken 
purchase said futures furnish money buy said futures; that 
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during the years 1924 and 1925 many drafts this character were 
drawn through defendant’s bank different persons; that each time 
draft was drawn for the purposes aforesaid, the said MeGugan, act- 
ing for said Avery, who, defendant alleges, was the agent the said 
plaintiff all these transactions, would and did represent the de- 
fendant that the draft drawn was good and would paid promptly 
when presented the person and bank whom was drawn. 
further alleges that about September 21, 1925, 
said Avery aforesaid, said drew draft one Paul 
James for $7,000, which draft was accepted the defendant 
item, and the sum $7,000 was placed the credit said 
plaintiff herein the bank defendant; that the very next day, 
the afternoon the said day that said $7,000 draft was drawn, 
defendant learned that the draft was protested and would not paid, 
and defendant, through its cashier, Roy Smith, then and there notified 
the agent Avery aforesaid, that more drafts would 
honored Paul James, the person whom said $7,000 draft was 
drawn; that the said was notified that the said James had 
been found unreliable and unable pay this draft, and the 
said was told not attempt put any other drafts through 
the bank said James; that the next day, that is, the 22d day 
September, 1925, another draft was drawn Avery, through 
Paul James, First National Bank Alex, Okl., pay- 
able the order the Chickasha National Bank for $6,000; that 
without the knowledge the cashier aforesaid, who 
not draw any more drafts and that they would not 
honored drawn, said induced one Foster who was em- 
ployee the bank, accept said $6,000 draft cash item, and 
said MeGugan obtained from said Foster, behalf the Chickasha 
National Bank, telegram the plaintiff that said $6,000 had been 
deposited the plaintiff. Defendant says that soon 
the bank, through its cashier aforesaid, found out that said telegram 
had been sent, the defendant bank wired the plaintiff New Or- 
leans that the $6,000 deposit indicated the wire aforesaid was 
mistake, that was error, and that there was deposit $6,000 
said bank. Defendant says that said $6,000 was never 
upon the books the bank deposit, and never entered said 
books deposit favor the plaintiff herein; that neither the 
$7,000 draft aforesaid, nor the $6,000 draft aforesaid, was ever paid 
said James; that defendant was caused accept said $7,000 and 
wire plaintiff regard thereto, above set forth, the fraudu- 
lent misrepresentations the said MeGugan, acting agent for 
plaintiff, that said draft was good and would paid when presented, 
when the said well knew that same was not good and would 
not paid. Defendant says that the telegram sent the plaintiff 
aforesaid, that $6,000 was deposit, was error, mistake, and 
that said mistake was brought about through the false representation 
said aforesaid, who had been advised the 
the bank aforesaid that said $6,000 draft would not accepted 
cash deposit, and that said concealed this matter and 
this direction from the cashier the bank, from said Foster, who 
sent the telegram aforesaid that $6,000 had been deposited the 
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the plaintiff. Defendant says that received consideration 
whatever for the business the plaintiff during these transactions, 
and that acted purely matter accommodation the plain- 
tiff herein; that it, all times indicated aforesaid, when drafts were 
drawn Avery through MeGugan, accepted statements 
that the drafts were absolutely good and would paid, and defendant 
would never have passed any the drafts drawn Avery through 
MeGugan the the plaintiff cash item had not be- 
lieved and relied upon the representation said that the 
same would paid when presented the drawee; that during all 
these transactions the said Avery and his agent, were act- 
ing for the said plaintiff; that they were negotiating the sales 
futures for said plaintiff, and were, every sense, the agent the 
plaintiff finding purchasers and securing, through drafts afore- 
said, the money from said purchasers for said plaintiff. Defendant 
furthermore alleges that the plaintiff herein knew and was advised 
each time said Avery MeGugan the person who was mak- 
ing the purchase futures, that the amount money said pur- 
chaser was furnish, and that plaintiff knew and understood that 
the money obtained said Avery and MeGugan from the purchaser 
was placed the defendant bank for the purpose securing the 
plaintiff against any loss which might suffer reason the pur- 
chase plaintiff futures for the particular person against whom 
said drafts aforesaid were drawn. 

further says that the said Avery and the said Me- 
Gugan knew the very day the $7,000 draft aforesaid was drawn 
James that the same had been dishonored, and knew that the $6,000 
draft drawn the next day said James would dishonored, and yet, 
notwithstanding this fact, said Avery and advised their 
principal, the plaintiff herein, that said drafts had been paid and that 
the money was actually deposit for the plaintiff, thereby practicing 
fraud upon the defendant. Therefore defendant says that not, 
ought not, held liable pay plaintiff herein said draft 
$7,000, any portion thereof, and said draft $6,000, any por- 
tion thereof; that said sums money never reached the defendant’s 
bank. 

denies that indebted plaintiff the sum 
$8,396.13, any other sum, but says that, reason the matters 
above set forth this answer, said plaintiff has overdraft this 
defendant’s bank the sum $4,605.47, and, reason the 


premises, indebted this defendant said sum 


The reply plaintiffs put issue all the allegations the 
amended answer which any way tended controvert the allega- 
tions the petition. 

shorten the case, was stipulated that the only substantial 
matters involved were the claimed $7,000 September 
and that $6,000 September 22. was agreed that, 


plaintiffs were entitled those credits, they were likewise entitled 
judgment prayed, and, not entitled either those 
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the defendant might have judgment prayed its answer. The 
statement account incorporated the petition was otherwise con- 
ceded correct. 

the trial, plaintiffs introduced their letter defendant Sep- 
tember 1924, the basis upon which the business between plain- 
tiffs and defendant was conducted, and establishing the nature 
the deposits made, recover the which the action was 
brought. That letter the words and figures following: 


1924. 

National Bank, Chickasha, Sir: per 
request Mr. Avery, Chickasha, Okla., herewith enclose 
copy our private office code, which please telegraph promptly, 
over the private wire, each deposit made for our credit; and make 
disbursements telegrams over our signature not this code. 
Please note that for use only connection with business between 
Mr. Avery, his clients and ourselves. any one else should present 
order these ciphers, please not pay until you have 
wired and received confirmation over the wire. 

confirm mail, and plain language always, each de- 
posit and each disbursement, avoiding the use ciphers letters, 
not subtract from which beg you, your own 
interest and ours, preserve this code. 

also wish call your attention the fact that positively 
not want wired that money has been deposited our 
until after you have ascertained that the checks deposited with you 
will paid. 

thanks for early acknowledgment and kind attention, 

very truly. 
enclosure. 

Plaintiffs proved that they were partnership, doing commercial 
brokerage business New Orleans; that Avery was likewise engaged 
the brokerage business Chickasha, and other places; that 
Gugan was charge Avery’s Chickasha office, which was con- 
nected private wire with that plaintiffs New Orleans; that 
long prior the deposit the two drafts, which form the substance 
this defendant had received the letter above set out 
and had acted strict with its terms; that the two James 
drafts for $7,000 and $6,000, respectively, had been accepted de- 
fendant, and the notification required the terms 
that letter had been made plaintiffs; that the bank had given dupli- 
deposit slips the time the drafts were taken it. The tele- 
grams notifying plaintiffs the deposits made were sent Septem- 
ber and 22, respectively. Acting upon the information thus 
conveyed, plaintiffs the made transfer account 
James $6,300,’’ and the 22nd like transfer 
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$5,700. The telegram concerning the $7,000 item was confirmed 
letter, which has important bearing upon the nature the deposits 
viewed the bank, wit: 


Okla., 9—21—25. 
and Beer, New Orleans, beg 
herewith confirm our telegram you even rate follows: ‘C. 
Avery has deposited your seven thousand dollars account 
Paul James.’ 
very truly, 
Foster, Asst. Cashier.’’ 


Having made these proofs chief, plaintiff rested. Thereupon, 
counsel for defendant moved the court instruct the jury return 
verdict its behalf. The court indicated its purpose sustain the 
motion upon the stated grounds that its opinion the remedy the 
plaintiffs was for breach contract failing ascertain that the 
drafts question would paid before advising plaintiffs the de- 
posits, and that plaintiffs had failed prove their damages. There- 
upon counsel for plaintiffs asked leave reopen the case and intro- 
duce further testimony. This was denied. Counsel then 
mission dismiss without prejudice. also denied, and the 
jury was instructed return verdict for the defendant. 

The rules governing the relationship between bank and its de- 
positors have received much consideration from courts last resort. 
Burton United States, 196 283, Ct. 243, Ed. 
482, the Supreme Court said: 


deposit checks bank and drawing against them 
constitutes the relation debtor and and the bank 
becomes the absolute owner the checks deposited, and not the 
agent the customer collect them; this relation not, the absence 
any special agreement, affected the right the bank against the 
and his liability therefor, case the checks are not 


See, also, American National Bank Nashville, Tenn., Miller, 
229 517, Ct. 833, Ed. 1310. This court, Security 
National Bank Sioux City, Iowa, Old National Bank Battle 
Creek, Mich., 241 has the subject with great completeness. 
there held that: 


depositor and his depository bank may make valid agreement 
that checks and drafts other banks, which deposits and the bank 
places his credit, shall immediately become the absolute property 
the bank, that the bank shall hold them and continue the 
him for them only condition that they are paid the regular course 
business. 
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bank, who deposits checks drafts upon other 
banks with his bank, which gives him therefor his general 
which subject check, thereby transfers the title the 
drafts the bank, and renders his debtor the amount 
him therefor, the absence agreement the 


the course its opinion, the court adopted the opinion Judge 
Booth, which contains exhaustive review the law applicable. 
Further instructive pronouncements the same effect are found 
the following cases: St. Louis Co. Johnston (C. C.) 
245; Metropolitan Nat. Bank Lloyd, 530, 535; 
Banking Co. Bishop, 119 Ark. 373, 178 422, 423; Morse 
Banks and Banking Ed.) vol. 289, 545. 

Our judgment that the effect the letter September 3rd, and 
the and interpretation thereof, evidenced the course 
dealing which ensued between plaintiffs and defendant, was 
place the bank the position having accepted these 
items deposits without qualification; which the relationship 
debtor and ereditor was established between the bank and the de- 
positor within the rule announced the cited. was shown 
that plaintiffs relied upon the notifications from the bank, 
and paid out $12,000 the faith these deposits. true that 
paid this sum connection with the same transactions upon which 
the deposits were made, but this was not necessarily contemplated 
plaintiffs requiring positive assurance that the deposits stood its 
eredit the defendant bank. Plaintiff were brokers engaged gen- 
eral dealings the same nature. not supposed that all 
moneys standing their credit the bank were applied 
uses. They undoubtedly wished depend upon such bank 
balances for use general transactions. cannot look beyond the 
instructions given and accepted and the relationship thereby estab- 
lished. matters stood the close plaintiffs’ evidence, plain 
case deposits creating the relationship debtor and creditor was 
established, and therefore the directed verdict, the absence any 
defense made, was not justified. The contention defendant that 
fraud was committed, that Avery and were agents plain- 
tiffs, and that plaintiffs were bound their acts, was not before the 
court. fact, none the defenses set the answer were any 
wise established. Plaintiffs had made out prima facie sufficient 
put the defendant its proofs. 

follows that the court erred sustaining the motion for 
directed verdict, and that the judgment should reversed, and the 
remanded for new trial. ordered. 


876 THE BANKING LAW JOURNAL 


TRADE ACCEPTANCE NOT MADE NONNEGOTI- 
ABLE GUARANTY GOODS 
PURCHASED 


Coffin May, Inc., Court Errors and Appeals New Jersey, 
140 Atl. Rep. 331 


the reverse side the effect that was given for radio cabinets 
which are guaranteed and are replaced the manufacturer 


Action Philip Coffin, Jr., against May, Ine. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Green Green, Newark (Harry Green, Newark, counsel), 
for appellant. 

Burnett Murray, Newark, for respondent. 


KALISCH, J.—The two grounds appeal, relied appellant 
company for reversal the judgment entered against the 
plaintiff respondent, are follows: (1) ‘‘Cireuit court erred strik- 
ing out answer filed defendant.’’ (2) ‘‘Cireuit court erred en- 
tering summary judgment for plaintiff.’’ 

These two grounds appeal are inter-related that they can 
conveniently discussed and disposed under single head. 

The plaintiff below brought his action against the defendant com- 
pany recover from the sum $1,653.46, due the plaintiff 
trade acceptance, the defendant having made default the payment 
thereof. 

The trade acceptance had its origin the following facts: The 
defendant company agreed from the Eastern Mill Work 
Co., manufacturer radio and benches, Montgomery, 
Pa., carload radio cabinets and benches, the same sample, 
and shipped not more than 190 the car. The Mill Work Co. 
guaranteed said cabinets and benches and also agreed replace any 
them found damaged when the containing them were 
opened. The Mill Work Co. shipped 222 such and benches 
the defendant shipments containing the number agreed upon. 

undisputed that the were received damaged con- 
dition, and that the defendant notified the Mill Work Co. this fact, 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1275. 
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and received response the notification, letter from it, under 
date January 25, 1927, stating, that there was anything not satis- 
factory which was caused poor packing, will obliged 
make right wish make our product satisfactory every 
and, further, that ‘‘it will make right anything that not 
should be.’’ 

Under the date January 28, 1927, defendant company wrote 
the Eastern Mill Work Co. letter inclosing the trade acceptance sued 
upon, and upon which judgment was entered, stating the letter 
that must understood that the Mill Work Co. was replace any 
the cabinets found damaged upon inspection after the cartons were 
opened. 

the reverse side the trade acceptance was this statement: 


trade covers 222 radio cabinets 
which are absolutely guaranteed and are replaced the manu- 
found damaged when the are opened’’—subscribed 


The Mill Work Co. discounted the trade acceptance the Watson- 
town National Bank, which credited the amount thereof the account 
the Mill Work Co. 

The argument advanced counsel appellant under points and 
his brief, support the defenses set defend- 
ant’s answer the is, substance, that the 
trade acceptance was not negotiable instrument, within the meaning 
the Negotiable Instruments Act, because the the in- 
trument the drawee was conditional, that the indorsement made 
thereon, legal effect, operated qualify the acceptance con- 
such nonfulfillment drawer the guaranty re- 
ferred the indorsement upon the instrument. The fallacy this 
contention lies the assumption that the indorsement question 
constitutes condition upon which the trade made pay- 
able, whereas, obviously, this not so. purely under- 
taking between drawer and drawee, and cannot any wise detract 
from the obligation the drawee pay the drawer his order, 
according the express terms the instrument. 

not denied that the plaintiff’s assignor received the trade ac- 
ceptance due course, and paid value for it, but payment was and 
resisted upon the ground that the bank, the plaintiff’s assignor, had 
actual knowledge infirmity existing the instrument, the 
time received it, such knowledge arising out the indorsement 
thereon, and, hence, became question fact for jury deter- 
mine whether the plaintiff’s assignor acquired the good 
faith. 


7 
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This contention palpably unsound. There was legal duty 
devolved upon the bank make inquiry, whether not the guaranty 
referred the indorsement was breached not. Since the pay- 
ment the trade acceptance was not made dependent upon the per- 
formance nonperformance the guaranty, was importance 
the bank. 

observed here that the contention counsel appellant 
is, this, that bad faith part plaintiff’s assignor 
legal presumption arising from the fact the existence the in- 
dorsement the trade acceptance, and, not, any rate was 
duty devolving upon the bank make inquiry whether not 
the contract between drawer and drawee had been fulfilled. 

adopt the view contended for appellant’s counsel would re- 
sult seriously impairing the use and value class commercial 
paper now beneficially much vogue, and twist the provision 
section the Negotiable Instruments Act (Comp. St. 1910, 
3741), relating infirmity commercial paper defect the title 
the person, ete., from its natural sense and intent. 

Lastly, argued that the plaintiff not holder the instru- 
ment sued upon, and hence was not entitled sue; the holder the 
instrument before, the time the commencement the action, 
and being the Watsontown National Bank. This contention 
without substance. 

The trade acceptance was made payable the Eastern Mill Work 
Company, payee, and was indorsed blank it. the in- 
strument was indorsed blank the payee, who was the last in- 
dorser, title passed mere delivery, the instrument were pay- 
able bearer. Section 34, Comp. St. 3739, provides, inter alia: 


indorsement blank, specifies endorsee, and 


ment indorsed payable bearer and may negotiated de- 
livery.’’ 


was not necessary, under the existing that the 
plaintiff should the beneficial owner the trade acceptance 
order entitle him sue thereon (Owens Co. Storms Co.., 
Law, 154, 441); and under section the Negotiable 
Instruments Act (Comp. St. 3740), expressly provided that the 
holder negotiable instrument may sue thereon his own name; 
and payment him due course discharges the instrument. was 
not dispute that the plaintiff was possession the instrument 
the time the action the present case was brought—in fact, possession 
was conceded—and therefore the objection that the plaintiff was with- 
out legal status sue palpably untenable. 

Judgment affirmed, with costs. 
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TRUSTEES AUTHORIZED MAKE 99-YEAR 
LEASE 


Gray’s Estate, Supreme Court Wisconsin, 220 Rep. 175 


Where will created trust real estate and atithorized the 
trustees manage the property and sell it, was held that the 
trustees were authorized lease the property for term 
years although this period would extend beyond the life the 
trust. 


The will Gray was admitted probate March 1920. 
The trustees thereunder petitioned the county court September 
1927, for permission make 99-year lease certain real estate. 
Objections were interposed the guardian litem the minor 
grandchild, beneficiary the deceased. The petition was granted 
after hearing October 25th order signed October 31st, from 
which the guardian litem appeals. 

Lawrence Conlan, Milwaukee, for appellant. 

Edgar Wood, Milwaukee, for respondents. 


ESCHWEILER, J.—The guardian litem the minor grand- 
son deceased properly presented the court below and appeal 
here the question whether, under proper construction the terms 
the will, the trustees the estate had the authority, could 
empowered order the county court, execute 99-year lease 
real estate which, under the terms the will, they had the express 
power sell. 

The property was lot the north side Wisconsin, formerly 
Grand Ave., near Thirteenth St., Milwaukee. 1920 was ap- 
praised $12,000. has been rented recent years, and brings 
net income about $1,400 per annum, but the building thereon 
old, and needing constant repair. The market price real estate 
that vicinity has gone rapidly, and its present selling value 
$60,000. The proposed lease provides for the erection building 
cost not less than $100,000 within years, and for net 
rental the trustees $3,500 per annum for the first years, $4,000 
for the $4,500 for the then sueceeding years, $6,000 for 
the sueceeding years, and $7,500 per annum for the last years. 

The material portions the will are, substance, follows: 

First. All real and personal estate given the three trustees 


NOTE—For similar decisions see Banking Law Journai Digest (Third 
Edition) 384. 
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named trust, therein and have and hold the 
same during the lifetime the daughter, and until the grandson 
vears age. 

Second. That the trustees ‘‘shall manage and control all 
estate during the period such trust’’; paying over the daughter 
during her lifetime all the net income, and, necessary, portions 
the principal the estate. The grandson receive all the remainder 

Third. also provided, ‘‘I authorize and empower executors 
and trustees any time, sell and convey any part estate, 
either real personal’’ (excepting certain stock the sale which 
condition was attached but not material here). 

urged that, inasmuch the will was executed time when 
such long-term leases were coming quite frequently into use, and the 
will being silent any express grant such power the trustees, 
the court must assume that the testator intended that there should 
such authority either under the express grant power sell 
under the other provisions giving the trustees the power manage 
and control during the life the trust, which, any event, would 
have end long before the 99-year period. 

being freely conceded that such lease more advantage- 
ous for all interested the estate than present sale 
for $60,000, subject such sale price would substantial dimin- 
ishing meet the necessary and consequent federal and state taxes. 

situation quite similar the main the proposition here pre- 
sented was before this court the case Upham Plankinton, 152 
Wis. 275, 140 (N. 1004, Ann. Cas. 1914C. 376, 
and there, under will giving the entire control, management, and 
charge certain real estate trustee, but with authority sell, 
was expressly held, page 292 (140 5), that such trustee might, 
with the approval court having jurisdiction thereof, execute 
leases extending beyond the life the trust, and even for years, 
here. 

The subject very fully that and deem the 
powers granted the trustees the instant case more liberal and far 
reaching than those the Plankinton Case, supra. The decision 
the below ean very properly based, was expressly de- 
clared be, upon the holding that Plankinton Case. The same 
cited with evident recognition its being proper declaration 
the law that trustees with but limited period serve may, under 
proper conditions, nevertheless execute lease which its terms ex- 
ceeds the trust period. Eau Claire Dells Imp. Co. Eau Claire, 172 

Wis. 240, 254, 179 broadening that court 
equity may give the letter such trust order that the spirit 
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thereof may preserved and out again illustrated Up- 
ham Plankinton, 166 Wis. 271, 165 18. 

While might properly urged that express power sell 
given such trust does not permit the exchange the real prop- 
erty included the trust for other real estate declared Trim- 
780, Cye. 1079, and spoken though not there deemed 
necessary decide King Whiton, Wis. 684, 687, yet this 
ease the trustees were not confined their power the one pro- 
vision the will expressly giving them the power sell, but were 
also clothed with wide power and control and manage 
the property during the period the trust. are bound look 
the will whole determining what powers the testator in- 
tended confer the trustee. Lueft, 129 Wis. 534, 542, 
fore, considering that the entire grant power made the testator, 
cannot hold the advantageous 99-year lease proposed 
entered into the trustees was unlawful beyond their power. 
The express restrictions the power the trustees found the will 
the case Pattison, 190 Wis. 289, 300, 207 
292, distinguishes that from the one have here that they 
not conflict. 

Order affirmed. 


BANK LIABLE FORGED 
CHECK 


Markovich American Exchange Irving Trust Co., Municipal Court 
the City New York, 229 Supp. 110 


dorsement liable the payee for the amount the check. 


Action Spiro Markovich against the American 
ing Trust Company. defendant’s motion dismiss 
close plaintiff’s case renewed close defendant’s Motion 
denied, and judgment for plaintiff. 

Jacob Grubel, New York City (Samuel Levine, Brook- 
lyn, counsel), for plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) 448. 
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Paul Mead, New York City (Wm. Onderdonk, New 
York City, counsel), for defendant. 


LEARY, J.—This action brought the plaintiff, payee 
check, against defendant, known the collecting bank. 

has been stipulated that the defendant, American Exchange 
ing Trust Company, assumes the liability, any, the Bank, 
which was the bank. 

The complaint that the defendant collected and paid out the 
amount the check forged indorsement the payee’s name. 
The answer the defendant general denial which was amended 
the time the trial include defense estoppel, due the 
laches notifying the defendant such forgery. 

The facts are follows: Griggs Herr were attorneys for the 
plaintiff certain matter pending New Jersey, which 
tled for $1,200. They kept $600, and sent check for $200 the 
New York attorney, one Evans, payable his order, and 
another the sum $400, payable the order 
claims was not indorsed him. The said check bearing 
what purports his indorsement was deposited the account 
Evans the Bank, which the same, and 
his 

The defendant the trial conceded that the check bore 
dorsement the Bank. 

the trial, the defendant produced witness its behalf one 
its employees, who was also employed the Pacifie Bank, but, 
after few questions having direct bearing the issue, was ex- 
without cross-examination the plaintiff’s attorney. other 
testimony was presented behalf the defendant refute the 
evidence the plaintiff. 

The the defendant was that the plaintiff failed 
make out cause action against it, and moved dis- 
miss the complaint the close the plaintiff’s case. The court re- 
served decision this motion, and, the the defendant’s 
renewed its motion. 

The plaintiff testified the indorsement his name the back 
the was not made him, and that received money 
account said check. This testimony, together with the concession 
the defendant the mdorsement the check the 
Bank, find makes out prima facie case against the defendant. 

The only defense which the defendant could avail itself was that 
estoppel, and this has presented evidence, and contends 
that the burden proving this was upon the plaintiff, and relies upon 
the ease Annett Chase National Bank, 196 App. Div. 632, 188 
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firmatively appeared that the payee had knowledge the forged in- 
dorsement, and that endeavored effect settlement with the for- 
ger before notifying the bank, and further that case was brought 
the payee against the drawee bank. Such are not the facts the 
instant and this action brought the payee against the col- 
bank, which put its indorsement the check, which among 
other things warranted that all prior indorsements were genuine. 
Neg. Inst. Law, 116. 

When check presented for payment holder, his indorse- 
ment guaranty the validity all prior indorsements, render- 
ing him liable refund any payment him virtue forged in- 
dorsement through which claims title. 

bank must its own peril determine whether the indorsement 
the payee genuine. can require identification when the check 
presented, responsible guaranty from the party presenting 
it, the genuineness the payee’s indorsement, and, the defend- 
ant having failed do, and having relied upon the honesty 
its depositor, cannot now set its own negligence estop the 
plaintiff’s recovery herein. 

The neglect and laches which the defendant seeks charge the 
plaintiff did not the transaction itself, and was not the proxi- 
mate cause leading indorse the check and it. The proxi- 
mate cause was its own negligence. Swan Australasian Co., 
Hurl. 182, cited with approval Knox Eden Musee Am. 

the ease Third Nat. Bank Merchants’ Nat. Bank, Hun, 
480, page 1073, the court said: 


the defendant, however, chose make the payment 
son who was not the payee, alone responsible for the loss; 
get rid such liability showing that, after the loss had 
curred, there was negligence the part the plaintiff discovering 
the forgery, or, after had discovered it, giving notice the de- 
fendant, unless the latter was coupled with proof 
that the defendant was damaged the failure give notice within 
reasonable time after National Bank Commerce 
National Meeh. Bank 211, Am. Rep. 232, and 
Corn Bank Nassau Bank, 74, Am. Rep. 655. 


Whether the defendant was damaged not such failure re- 
ceive notice the forgery after the discovery same, was not shown 
the instant 

greater negligence case this kind chargeable the 
party who received the bill from the perpetrator the 
the greater negligence, any can imputed 


baad 
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chargeable the defendant, due its failure ascertain whether 
the payee’s indorsement was genuine. 

The which think decisive the rights the parties herein 
that Wolfin Security Bank, 170 App. Div. 519, 156 
474, 218 709, 113 1068. that the court 
said, page 520 (156 475): 


defendant bank could title the check, nor right 
collect through forgery the indorsement one the owners 
the chain title, and having collected the proceeds may not re- 
tain the money against the true owner. Seaboard National Bank 
499]; Graves American Exchange Bank, 205, 


The motion the defendant dismiss the complaint denied, 
and hereby find and decide that after trial the plaintiff entitled 
recover from the defendant the sum $400. Five days’ stay exe- 


BANK LIABLE PAYING STOPPED CHECK 


Levine Bank United States, Municipal Court the City New 
York, 229 Supp. 108 


passbook contained provision the effect that 
the bank should not liable the event that negligently paid 
check upon which the depositor had stopped payment. The de- 
positor drew check for $500 and stopped its payment blank 
form furnished the bank, provided that released the 
bank from liability the event its paying the check. The bank 
paid the through mistake. was held that the bank was 
not released from liability the depositor’s agreement sinee such 
agreement was against public policy and, furthermore, was not 
based upon any consideration. 


Action Charles Levine against the Bank 
Judgment for plaintiff. 

Abraham Beier, New York City, for plaintiff. 

Louis Jacobson, New York City, for defendant. 

LEARY, J.—This action brought the plaintiff recover 
from the defendant bank the sum $500. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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The plaintiff opened account with the bank, and was neces- 
sary for him sign signature card, upon which was printed the 
following condition: 


undersigned hereby opens deposit account with the Bank 
United States the city New York, drawn against only 
and subject all the following conditions and those printed 
the passbook which accepts consideration this bank receiv- 
ing this 


the same time, the bank gave the plaintiff passbook which 
contained the terms and conditions under which the account was ac- 
cepted, among which the following: 

depositor hereby releases the Bank from any lia- 
bility claim for the payment through inadvertence, negligence, 
errors otherwise, checks dated ahead upon which payment has 
been stopped. The depositor agrees sign stop payment orders upon 
form prescribed the bank and assent all terms 


August 22, 1927, the plaintiff drew his check for $500 the 
order Orkand, and the following day gave stop order 
the defendant bank, signed him the form the 
bank, which provided that, consideration the acceptance the 
stop payment, released the bank from any liability whatsoever 
the event the payment the said check. 

The bank concedes that thereafter, through its own negligence, the 
check was paid, but pleads that was released from any claim the 
special agreement signed the plaintiff. 

The plaintiff relies upon the case Elder Franklin National 
Bank, Mise. Rep. 716, 576, hold the defendant liable 
for its negligence. 

The defendant does not dispute that this case still the law, but 
attempts differentiate that case from the one bar. the for- 
mer case, the bank did not have the depositor execute release the 
bank the time accepted the stop order, was done the bank 
the instant 

find that the bank could not release itself from all forms neg- 
that there consideration for such release, the drawer un- 
certified check revoke his order for the payment same any 
time before paid certified the bank, and has right 
pay the funds the drawer after such notice. The bank had 
right exact release for itself for all forms negligence, 
dition precedent its such stop order, was 
act was already legally bound perform. 
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The defendant further contends that the check was made payable 
Orkand,’’ and the stop order gives the name 
Orkand,’’ and claims did not sufficiently describe it. this find 
that error, the written order the plaintiff stop pay- 
ment the check question was explicit and described the check 
with reasonable Mitchell Bank, Mise. Rep. 
360, 147 470. 

hereby find and decide that after trial the plaintiff entitled 
recover from the defendant the sum $500. Ten days’ stay exe- 


TRADE ACCEPTANCE ARISING OUT “PUR- 
CHASE GOODS” NONNEGOTIABLE 


Harris Bucek, Court Civil Appeals Texas, Rep. 
565 


trade rendered nonnegotiable the following 
‘‘The obligation the acceptor hereof arises out the 
purchase goods from the 

NOTE: similar decision the Court Civil Appeals 
Texas will found the October issue the Banking Law 
Journal Pages 739 and 759. Trade acceptances containing 
similar the one above quoted have been held 
gotiable Idaho, Georgia and Minnesota. 


Action Samuel Bailey Harris against Bueek. Judgment 
for defendant, and plaintiff appeals. Affirmed. 

Solomon, Grange, for appellant. 

Jno. Ehlinger, Grange, for appellee. 


BAUGH, sued appellee trade for 
$380, the appellee, drawn favor the Farmers’ 
Ranchers’ Stock Salt Co., and indorsed appellant. Appellee de- 
fended the ground, among others, that said instrument 
eured fraud. Appellant thereupon further pleaded that was 
innocent purchaser for value before maturity and without notice 
any vice the instrument. The case was submitted jury upon 
general charge, and they found for appellee. The court thereupon 
rendered judgment for appellee, from which this appeal prosecuted. 


similar decisions Banking Law Journal Digest (Third 
Edition) § 1275. 
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Appellant’s only contention here that was entitled 
instructed verdict his favor, because the evidence showed that said 
trade acceptance was negotiable, and that was innocent pur- 
chaser thereof for value, before maturity, and without notice any 
infirmity the instrument. not sustain this contention. Ex- 
actly the same character trade acceptance was before this court 
the case Harris Wuensche, (2d) 595, decided May 26, 
1928. that case held, following Lane Co. Crum (Tex. Com. 
App.) 291 1084, and 113, that the language, ‘‘the obliga- 
tion the acceptor hereof arises out the purchase goods from 
the (which also appears the acceptance here sued upor), 
rendered said trade acceptance nonnegotiable, and made subject, 
the hands the indorsee, any defenses that might urged 
against the drawer the instant case the jury found 
favor appellee the issue fraud, and there sufficient evidence 
sustain that finding. 

The trial court’s judgment must affirmed for another reason. 
Appellant’s own testimony showed that this trade acceptance, along 
with others, aggregating total sum $7,903.75, were held him 
only collateral security note for the sum $3,951.87, executed 
him the Farmers’ Ranchers’ Stock Salt Company. Appellee 
having pleaded fraud against the original drawer the acceptance, 
and being admitted appellant that held same only collateral, 
his duty plead and prove that would lose his 
debt part thereof unless permitted collect the collateral here 
sued upon. See Harris Wuensche, supra; Bank Underwood (Tex. 
Civ. App.) 293 941; Kineaid Bank (Tex. Civ. App.) 
(2d) 310. This appellant made effort do. 

The judgment the trial court therefore affirmed. 


ACCOMMODATION INDORSER HELD LIABLE 
NOTES 


St. George Paper Company Troup, Supreme Court Errors 
Connecticut, 142 Atl. Rep. 816 


Where notices dishonor are sent the accommodation in- 
dorser notes the day which the notes mature, the indorser 
will charged with liability even though the notices are stolen 
from the mail. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 848, 25-53. 
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accommodation indorser not discharged 
the fact that the holder delays bringing suit the notes un- 
til after the maker has gone into the hands re- 
ceiver, nor the fact that the holder charges the notes against 
the open account the maker. 


Action the St. George Paper Company, payee promis- 
sory note, against Philip Troup, indorser, tried the court. Judgment 
for plaintiff, and defendant appeals. error. 

Michael Quinn and David MeCoy, both New Haven, for 
appellant. 

Edward Lockwood, Norwalk, for appellee. 


BANKS, J.—The defendant was the president the New Haven 
Union Company, corporation which published daily newspaper 
New Haven which the defendant was editor chief. The Union 
Company gave the plaintiff three promissory notes part payment 
its indebtedness the plaintiff for blank paper, which the defend- 
ant indorsed before maturity accommodation indorser. These 
notes were not paid the maker upon maturity, and were duly pro- 
tested for nonpayment, and notice dishonor given the defendant 
depositing the mail the day each the notes became due writ- 
ten notices protest addressed the defendant, which notices were 
never received him. Upon the protest the notes, the plaintiff 
paid them the bank where they had been discounted, and notified 
the Union Company the fact, and that had recharged the notes 
its open account. The Union Company subsequently went into the 
hands receiver, and this action was brought after the receivership 
and about eleven months after the notes were protested. 

The reasons appeal, based upon the claim that the defendant 
did not receive legal notice the protest the notes, are without 
merit. The notices were duly addressed and mailed the defendant, 
and the sender deemed have given due notice, notwithstanding 
any the mails. General Statutes, 4463. Nor the de- 
fendant discharged from his liability indorser the failure 
the plaintiff bring suit against the maker the notes his delay 
bringing this action until after the maker had gone into the hands 
receiver. Glazier Douglass, Conn. 393; Corpus Juris, 450. 

The defendant further claims that the plaintiff, charging the 
notes the open account the Union Company, waived its rights 
against the defendant, and released him from his obligation ac- 
indorser. obvious that the mere act the plaintiff 
charging the indebtedness the Union Company upon these notes 
its open account, the notes having been paid the plaintiff and 
retained it, did not affect the legal status any the parties 
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the notes. Whether such bookkeeping entry was made not, the in- 
debtedness was then obligation payable upon demand, and such 
entry did not postpone the time payment nor constitute can- 
cellation renunciation the notes, seems claimed the de- 
fendant. Throughout defendant’s brief there are repeated references 
claimed agreements existing between the plaintiff and the Union 
Company regarding the liquidation the latter’s open account 
series monthly payments otherwise, and the argument that the 
defendant was discharged the charging this indebtedness the 
open account the Union Company based upon the assumption 
that, because some such arrangement, the time payment would 
thereby postponed. The record barren any finding sup- 
port such statements the brief, and these are entirely unjustified. 
The argument, being based upon assumption which are not 
the record, must course fail. 
There error. 


RECOVERY FUNDS MISAPPROPRIATED 
TRUST COMPANY TREASURER 


Newhall Kerner, New York Supreme Court, 230 Supp. 139 


Where the treasurer trust company misappropriated the 
company’s funds and delivered them person used bet- 
ting horse races, the money can recovered from such person 
action the receiver the trust 


Action one Newhall and another, receivers the Kingston 
Trust Company, against one Kerner. Judgment for plaintiff. 
Bigham, Englar Jones, New York City (Henry Longley 
and Ezra Fox, both New York City, counsel), for plaintiffs. 
Joseph Nolan, New York City, for defendant. 


TOWNLEY, the trial the parties waived jury and stip- 
ulated that the verdict directed the court should deemed have 
been rendered jury with the same force and effect jury 
were present and rendered the verdict upon the direction the court. 
evidence was presented either party upon the trial, and the par- 
ties stipulated that the complaint amended the trial one par- 
ticular correctly stated the facts. 


NOTE —For similar decisions Banking Law Journal Digest (Third 
Edition) 
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From the facts stated the complaint appears that this action 
brought the receivers the Kingston Trust Company, King- 
ston, I., funds misappropriated its former treasurer, 
who remitted these funds New York corporation—Cragg, Math- 
ews Co., Ine. Said corporation furnished consideration, re- 
ceived the funds bad faith, and deposited the moneys its 
the Bank. Thereafter Cragg, Mathews Co., paid 

2,500 out these moneys this defendant, and the parties have 
stipulated, appears from the complaint, that this sum was received 
the defendant ‘‘as commissionaire horse racing bet 
wagers, bets, stakes made depend upon the events horse 
Further, that the plaintiffs only notified this defendant 
their rights and the funds paid him Cragg, Mathews Co., 
Ine., while said funds were held and were the possession the 
defendant, and that the defendant still holds the said sum $2,500, 
the property the plaintiffs. 

Newhall Longacre Bank, 248 252, 253, 162 23, 
the Court Appeals has recently held that these misappropriated 
funds deposited the Longacre Bank belong these 
and that action judgment was recovered these plaintiffs against 
the Bank for the balance such moneys the bank ac- 
Cragg, Mathews Co., the same theory upon 
which that action was maintained, clear that these plaintiffs can 
follow any part the funds from the Longacre Bank into the hands 
other persons, until the funds reach the hands bona fide pur- 
chaser for value. conceded that these funds were paid this 
defendant used illegal transaction. was not bona 
fide purchaser, and acquired rights therein. 

Under section 991 the Penal Law bets made depend upon any 
race are unlawful, and under section 992 the Penal Law any con- 
tract under which the money was paid defendant was void. pro- 
vided section 994 the Penal Law, the $2,500 having been paid, 
delivered, deposited with the defendant pending the event pro- 
hibited wager bet, may recovered from ‘‘the winner person 
whom the same shall paid delivered and the stakeholder 
other person whose hands shall deposited any such wager, 
bet stake any part thereof.’’ stands conceded and uncontra- 
dicted that this defendant received moneys which actually belonged 
plaintiffs contravention the statute and for unlawful pur- 
pose, and defendant cannot justify either retention paying out 
such moneys claiming that was pursuant transaction ex- 
pressly condemned the law. 

verdict favor the plaintiffs and against the de- 
fendant for $2,500, with interest thereon from February 28, 1925, 
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together with costs and disbursements. Exception given the 
defendant. Motion set aside the verdict and for new trial will 
deemed have been made the defendant. Such motion de- 
nied, with exception the defendant. Ten days’ stay and days 
make case. The clerk directed enter judgment accordingly. 


DIRECTORS LIABLE FOR RECEIVING DE- 
POSITS WHEN BANK INSOLVENT 


Stoutimore Hershner, Supreme Court Kansas, 267 Pac. Rep. 


time when they know the bank insolvent, they will liable 
the depositor for the loss sustained him result the 
failure the bank. 


Action Stoutimore against Hershner and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

Relihan and Relihan, both Smith Center, for ap- 
pellants. 

Mahin, Smith Center, and Teeple and Geo. Teeple, 
both Mankato, for appellee. 

HUTCHISON, J.—This action brought depositor the 
Farmers’ State Bank, Ebson, against four its directors, under 
9—163 and 9—164, recover judgment for the amount 
deposited that bank him when the bank was insolvent fail- 
ing The demurrer the evidence the plaintiff was 
overruled, the cause submitted the jury, and verdict rendered for 
the plaintiff for $172.80. After the overruling their motion for 
new trial, defendants appeal, assigning error the admission evi- 
the giving certain instructions, and the overruling the 
motion for new trial, and claiming that the verdict not supported 
evidence. 

The principal eontentions are that the bank was not shown have 
been insolvent when the deposits were made and that the assistant 
receiver the bank was not shown have been competent give 
opinion testimony the value the assets. The plaintiff made 
two deposits May and one June the latter being made 
the forenoon when the bank president and one the directors were 


similar decisions see Banking Law Journal Digest (Third 
Edition) 334. 
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the bank. The bank was closed the directors noon that day. 
The plaintiff had overdraft the bank before the deposits the 
last two days were made, and also had outstanding several checks and 
note which fell due few days after the close the bank. The de- 
posits made the plaintiff these last two days were sufficient 
the overdraft, the outstanding checks, and the note, and leave 
balance his shown the bank receiver’s report file 
with the clerk the district court, $172.80. The plaintiff talked 
with the president the bank about the two deposits made May 
31. The assistant receiver charge the bank such after was 
closed until the time the trial testified that the books the bank 
showed the reserve the bank for several days prior its closing 
was from $1,300 $1,600, when should have been about $7,000. 
also testified that had made examination the notes and 
other property the bank June the day which the bank 
closed; that was familiar with the assets and liabilities June 
and could testify approximately their value that time; that 
the liabilities were about $165,000 $170,000, and the face value 
the assets was about the same. gave the opinion that they would 
not pay out 100 cents the dollar. 

this evidence was competent, there sufficient well support 
the verdict the jury. shows the plaintiff had his credit his 
account with the closed bank from the deposits made the last two days, 
after paying everything owed the bank, the sum $172.80, the 
amount found the jury; that the reserve the bank was only about 
one-fifth what should have been for several days prior the 
and that the assets, notes, and other property -at full face 
were only equal the liabilities. The assistant receiver gave 
his opinion that the assets were not worth 100 the dollar. 
qualification necessary for testimony this character, think 
the assistant receiver fully showed it, even for the purpose giving 
opinion did not testify that the bank was insolvent 
failing when received these deposits. simply 
told what the liabilities were and what the assets were that time. 
then gave the opinion that the notes and other property were not 
worth 100 cents the dollar. That would show insolvency. 

Was qualified give such testimony? did not say knew 
the makers the notes and their individual holdings, but said had 
examined the notes and property the bank, had the records his 
possession since the bank closed, and considered himself familiar with 
the assets and able give opinion. This looks the usual 
line qualification such cases. The value the assets was, 
course, opinion; but not bank receiver, engaged such work 
regularly, capable any one give such opinion? 
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who was accustomed handling ears the kind injured, 
had bought and sold several them, and was fairly familiar with 
their value, competent witness give opinion the value 
the injured Barshfield Vueklich, 108 Kan. 761, 
Syl. par. 197 205. 

the cost building not usually evidence its 
value particular time; but witnesses who are not architects, 
builders, contractors may allowed state their opinions 
the worth building from general knowledge without being 
able estimate the value any the materials entering into its 
construction; such inability affecting the weight, but not the com- 
petency the testimony.’’ Insurance Co. Payne, Kan. 291, 
Syl. par. 315. 


See, also, Hollinger Railway Co., Kan. 316, 146 1034, 
Ann. Cas. 1916D, 802; Hindman Askew, Kan. App. 98, 1050. 


witnesses are not required expert skilled the 
strict and severe sense the term order give opinions value, 
and while there inflexible rule defining how much witness must 
has had, and utilized, means superior those available the jurors, 
for forming intelligent 578, 579. 


said the assistant receiver testified the ultimate fact issue 
determined the jury. have failed find this the evi- 
dence abstracted. His evidence is, for the most part, the amount 
the liabilities and the value the assets. The work the jury 
compare those figures and determine whether the bank was in- 
solvent not, and whether not was failing 
The failure show the extent the familiarity the assistant re- 
ceiver with the makers the notes and their ability and disposition 
pay affects, said the Insurance Co. Payne, supra, 
the weight such testimony but not the competency it. 

urged that the testimony value assets all the 
time the trial instead the time deposits were made, 
viz., May and June course, the dates are not named 
every question asked included every answer. the beginning 
the examination assets and liabilities, counsel for plaintiff 
asked this 


have you made such examination the date June. 
1926, the date that the bank 


little later the court, overruling objection, said: 


suppose ought give the value the assets and the value 


This was followed the following question: 
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you state approximately the liabilities the bank that 
time?’’ 


While some the answers are made the present and some 
the future tense, see nothing make one think the inquiry con- 
any other time than the time when the deposits were made, 
the last which was the day the bank closed. 

After careful examination the instructions given, find 
reversible error in. them. The question excess verdict cured 
correction the journal entry, showing mere clerical error 
reversal figures and nothing prejudice any one the litigants. 

The judgment affirmed. 


RIGHTS HOLDER BANK DRAFT 
FAILURE ISSUING BANK 


Amos, Comptroller, Baird, Supreme Court Florida, 117 So. 
Rep. 789 


The holder draft drawn one bank another not en- 
titled preference payment over other creditors 
failure the drawer bank. 


Separate suits Genevieve Baird and others against Ernest 
Amos, Comptroller, and others, which were 
the defendants appeal. Reversed part, and part affirmed. 

Lawrence Kash, Sebring, for appellants. 

Wm. Sheppard, and Henderson, Franklin Christie, all 
Fort Myers, for appellees. 


BUFORD, J.—This appeal from decree the consolidated 
causes certain claimants insisting that each 
tively held preferred claims against the Bank Moore Haven, state 
banking corporation, which had become insolvent, and which the 
final decree was follows: 


above-entitled cause coming heard this 31st day 
October, 1927, petition the receiver for order con- 
solidate the the several claimants, and the court, having 
heard the testimony, and having jurisdiction the subject-matter and 
the parties, finds that the following claims against the Bank Moore 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 135. 
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Haven and the receiver said bank, wit: Genevieve Baird, 
the sum $321; Waldron, the sum $2,652; Fred 
Parker, the sum $6,292.22; Valaer, the sum $900; At- 
Coast Line Railroad Co., the sum Stone 
and Lake Ocechobee Colony Development Co., the sum 
are each and every case preferred claim the respective parties, 
and each and every said payable out the money the 
hands the receiver aforesaid. 

court further finds that the time the said took 
charge the bank there was hand said bank and 
other banks sum greater than the total sum the 
claims and that there now the hands said receiver 
greater than the total sum the said preferred claims. 

was thereupon ordered, adjudged, and decreed that the said 
receiver and the comptroller the state Florida, Ernest Amos, pay 
the said preferred claims, each and every, full out the said money 
hand, within days from this date. 

and ordered chambers Fort Myers, this 31st day 


will not necessary discuss the status the claim the 
Atlantie Coast. Line Railroad Co. was presented this suit 
the form decree separate suit the railroad company against 
the receiver the bank, that decree, which copy 
sented this cause, was brought this appeal, and has been 
affirmed, and therefore the decree this case, far applies 
the the Atlantie Coast Railroad Co., also 

The claim Martin Valaer based upon the following state 
facts: 


the 16th day July, the afternoon, went 
the office the said Bank Moore Haven and doing business 
Moore Haven, buy draft for certain piece land and other in- 
debtedness owing him one Mrs. Johnson; that said date 
from said Bank Moore Haven draft, payable 
Mrs. Johnson, the sum $900, and the same was issued 
said bank and given the petitioner and him duly mailed the 
said Mrs. Johnson, properly stamped and addressed; that the 
same was never paid; that the said draft was drawn the Bank 
America New York City, Y.; that the same was received said 
bank due course mail, but was not paid, for the reason that after 
the purchase said draft for the payment said land the said Bank 
Moore Haven was closed order the state comptroller and was 
afterward, and now is, the hands Hinton 


Therefore evident that Martin Valaer simply matter 
convenience from the bank draft, payable Mrs. 
Johnson, the sum $900. The money which Valaer paid the 
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bank immediately and properly went into the general assets the 
bank and the draft issued therefor became common liability the 
bank. Clark Title Trust Co., Receiver, 186 440, 
1061, 232, Am. St. Rep. 294, the court said: 


indebtedness the part the bank him, being legal effect 
the same certificate deposit certified check, does not amount 
assignment him the bank the amount the check, 
give him any better right against the receiver the bank than 
had reason his original deposit.’’ 


Valaer had delivered the money the bank, instructing the bank 
deliver that money some other bank for the credit Mrs. John- 
son, and the bank had that money under such instructions, 
then the money would have become special specified and 
the property therein would have remained Valear until was de- 
livered directed. City Miami Shutts, Fla. 462, So. 929. 
But Valaer chose exchange his money for the paper which amounted 
the evidence indebtedness the bank. 

must hold, therefore, that the decree erroneous, far 
allows the claim Martin Valaer preferred claim, and this 
extent must reversed. The remainder the decree should 


authority the opinion the the City Miami 
Shutts, Fla. 462, So. 929, and Collins State, Fla. 429, 
So. 214, which the court said: 


the customers clients commercial bank there- 
with are two classes, viz., special and general. When the 
identical money other thing deposited restored, given 
the bank for some specified and particular purpose, pay cer- 
tain note other indebtedness, received the bank collect- 
ing agent, such collection remitted, such deposits are special 
specific, and the property the deposit remains the depositor, the 
bank such the bailee, trustee, agent for the de- 


ordered. 
Reversed part. 
Affirmed part. 


Statutes Regulating Joint and Trust 
Deposits 


[CONCLUDED] 


NOTE: Where deposit made the names two more per- 
sons, one person trust for another, troublesome question fre- 
quently arises upon the death one the parties the transaction 
the ownership the deposit the right the bank 
pay the deposit the surviving party. number states have 
passed statutes regulating various ways the rights banks and 
depositors connection with deposits this kind. This the last 
installment series setting forth these statutes. 


NORTH CAROLINA 


two names. When deposit has been hereafter 
made any bank, trust company, banking and trust company, any 
other institution transacting business this state, the names 
two persons, payable either, payable either the survivor, all 
any part the deposit, any interest dividend thereon, may 
paid either said persons, whether the other living not; 
and the receipt the person paid valid and suf- 
ficient discharge the bank for payment made.’’ (Consol. Stat., 
1919, ch. See. 230.) 

Note: The omission the above section from the Banking Law 
1921 probably operates repeal this section. 

trust, payment of. Whenever any deposits shall 
made any bank banking institution this state any person 
trust for any other person who minor the age fifteen years 
and upward, and other further notice the existence. and terms 
legal and valid trust shall have been given the bank, the 
event the death the trustee, the same, any part thereof, to- 
gether with the dividends interest thereon, may paid the 
person for whom said deposit was made: Provided, that the amount 
said deposit not excess one hundred dollars.’’ (Consol. 
Stat., 1924, Supp., ch. See. 


NORTH DAKOTA 


two names; whom paid. When deposit has been 
made shall hereafter made any bank, savings bank, trust 
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company, transacting business this state the names two per- 
sons, payable either, payable either the survivor, such de- 
posit, any part thereof, any interest dividend thereon, may 
paid either said persons, whether the other living not; and 
the receipt acquittance the person paid shall valid and 
sufficient release and discharge the bank, savings bank trust 
company, for any payment (Laws, 1925, ch. 93, See. 1.) 

trust; whom paid. Whenever any deposits shall 
made any bank, savings bank, trust company any person 
trust for another and other further notice the and 
terms legal and valid trust shall have been given writing 
the bank the event the death the trustee, the same, any 
part thereof, together with the dividends interest thereon, may 
paid the person for whom said deposit was made.’’ (Laws, 1919, 
111, 1.) 


OHIO 


name two more persons. When deposit has 
been made, shall hereafter made any bank trust company 
transacting business this state the name two more persons, 
payable either, the survivor, such deposit any part thereof, 
any interest dividend thereon, may paid either said persons 
whether the other living not; and the receipt acquittance 
the person paid shall valid and sufficient release and discharge 
the bank for any payments made.’’ (Page’s Ann. Gen. Code, 
1926, See. 710-120.) 

trust for another; whom paid. Whenever any de- 
posit shall made bank any person trust for another, and 
other further notice the existence and terms legal and 
valid trust shall have been given writing the bank, the event 
the death the trustee, the same, any part thereof, together 
with the dividends interest thereon, may paid the person for 
whom said deposit was made.’’ (Page’s Gen. Code, 1926, See. 
710-131.) 


PENNSYLVANIA 


deposits. Whenever any deposit shall made any 
person trust for another (in savings bank), and other fur- 
ther notice the existence and terms legal and valid trust shall 
given writing the bank, the event the death the 
trustee the same, any part thereof, together with dividends in- 
terest thereon, may paid the person for whom such deposit was 
(L. 1899, 246, Sec. 1920, See. 19761.) 


= 
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SOUTH DAKOTA 


deposits. When deposit has been made, shall here- 
after made, any bank transacting business this state the 
names two persons, payable either payable either the 
survivor, such deposit any part thereof and any interest divi- 
dend thereon may paid either such persons whether the other 
living not; and the receipt acquittance the person shall 
valid and sufficient release and discharge the bank for any pay- 
ment made.’’ (Rev. Code, 1919, See. 8997.) 

deposits. Whenever any deposit shall made (in any 
bank) any person trust for another, and other further 
notice the existence and terms legal and valid trust shall have 
been given writing such bank, the event the death the 
trustee, the same any part thereof and any interest due thereon, 
may paid the person for whom such deposit was (Rev. 
Code, 1919, See. 8996.) 


TEXAS 


trust. Whenever any deposit shall made any 
person trust for another, and other further notice the 
existence and terms legal and valid trust shall have been given 


writing the bank, the event the death the trustee, the same 
any part thereof together with the interest thereon may paid 
the person for whom the said deposit was (Rev. Civ. Stat., 
1919, Art. 400.) 


UTAH 


deposits two names. When deposit has been made, 
shall hereafter made, any bank, savings bank, banking institu- 
tion, trust company transacting business this state, the names 
two persons, and payable either the survivor, such deposit, 
any part thereof, any interest dividend thereon, may paid 
either said persons whether the other living not; and the re- 
ceipt the person paid shall valid and sufficient 
release and discharge the bank for any payment made.’’ (Comp. 
Laws, 1917, See. 1020.) 

and deposits belonging minors held trust. With- 
drawal. Shares may issued and deposits received the name 
minor, and such shares and deposits may, the the 
directors, withdrawn such minor his parent guardian, 
and either case payments made such withdrawals shall 
valid. shares are held deposits made trust the name and 
residence the beneficiary shall disclosed and the shall 
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kept the name such holder trustee for such person. 
other notice the existence and terms such trust has been given 
writing the corporation, such shares deposits may, upon the 
death the trustee, withdrawn the person for whom the amount 
such shares was paid for whom such deposit was made, 
his legal (Comp. Laws, 1917, Sec. 1073.) 

Note: This section applies only Co-operative Banks for Per- 
sonal Credits. 


VERMONT 


deposits. When deposit has been made bank the 
names two persons, payable either, payable either the 
survivor, such deposit any part thereof, any interest dividend 
thereon, may paid either said persons, whether the other 
living not; and the receipt acquittance the person paid shall 
valid and sufficient release and discharge the bank for any 
payment made. The recital the words ‘payable either 
the survivor’ words like effect the order creating such account 
and signed the person persons who furnish the funds for such 
deposit shall evidence, between the payees and their 
legal representatives, the creation absolute joint account; but 
nothing herein shall prevent the proof fraud, undue influence, 
incapacity, defeat such joint (Laws 1903, No. 97, 103.) 

deposits; payment trustee dies. When deposit made 
bank person trust for another, the name and residence 
the person for whom the deposit made shall disclosed, and the 
deposit shall the depositor trustee for such person; 
and when other notice the existence and terms legal trust 
not given writing the corporation, the death the trustee, 
the deposit, any part thereof, with the interest thereon, may paid 
the person for whom the deposit was made, his estate.’’ (Gen. 
Laws, 1917, 5375.) 


VIRGINIA 


names two more persons, survivor; how dis- 
charged. When deposit has been made, shall hereafter made, 
any bank, trust private banking concern transacting 
business this state, under the names two more persons, pay- 
able either, payable either the survivors, such deposit, 
any part thereof, any interest dividend thereon, may paid 
either said persons, whether the other others living not, 
and the receipt the person paid shall valid, 
sufficient and complete release and discharge the bank, trust com- 
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pany private banking concern for any payment (Code, 
1924, See. 4127.) 

deposit box hired two more; access either, sur- 
vivor; who have access. When safety deposit box shall have been 
hired, shall hereafter hired, from any bank, trust company 
private banking concern transacting business this state, under the 
name two more persons with the right access being given 
either, with access either the survivor survivors 
sons, any one more such persons, whether the other others 
living not, shall have the right access such deposit vault, and 
may remove thereform the contents said box; and ease such 
removal, the said bank, trust company private banking concern 
shall exempt from any liability for permitting the said person 
persons access (Code, 1924, See. 4128.) 


WASHINGTON 


deposits—Payment. When deposit has been shall here- 
after made, any bank trust company the name two 
more persons, payable any such persons, such deposit any 
part thereof, any interest, dividend thereon, may paid any 
said persons, whether the other living not, and the receipt 
the person paid shall valid and sufficient release 
and discharge such corporation for any payment (Rem- 
ington’s Comp. Stat., 1922, See. 3249.) 


WEST VIRGINIA 


name self and another. When deposit shall have 
been made any person the name such depositor and another 
person and form paid either, the survivor them, such 
deposit thereupon and any additions thereto made, either such 
persons, upon the making thereof, shall become the property such 
persons joint tenants, and the same, together with all interest 
thereon, shall held for the exclusive use the persons named, 
and may paid either during the lifetime both, the sur- 
vivor after the death one them; and such payment and the re- 
ceipt the acquittance the one whom such payment made, 
shall valid and sufficient release and discharge said bank, for 
all payments made account such deposit prior the receipt 
said bank notice writing signed any one such joint tenants, 
not pay such deposit with the terms thereof.’’ 
(Barnes’ Code, 1923, ch. 54, See. 79a [7].) 

trust. When deposit made any such corpora- 
tion (savings bank) any one trust for another, the name and 
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residence the person for whom made shall disclosed, and 
shall the depositor trustee for such person; and 
other notice the existence and terms trust has been given 
writing the corporation, the event the death the trustee, the 
deposit, with the interest thereon, may paid the person for whom 
such deposit was made, his legal (Barnes’ 
Code, 1923, ch. 54, 81b [36].) 

trust. .When any deposit shall made any per- 
son describing himself making such deposit trustee for another 
and other further notice the existence and terms legal 
and valid trust than such description shall have been given writing 
the bank; the event the death the person described 
trustee, such deposit any part thereof, together with the dividends 
interest thereon, may paid the person for whom the deposit 
was thus stated have been (Barnes’ Code, 1923, ch. 54, 
See. 79a [7].) 


BANK AND INVESTMENT ITEMS 


RED CROSS EXPENSES RUN INTO 
MILLIONS—Each passing year sees the 
expenditures the American Red Cross, 
which will hold its Twelfth Annual Roll 
Call beginning Armistice Day, November 
11, and ending Thanksgiving Day, Novem- 
ber 29, running into millions dollars. 
These expenditures for various meas- 
ures, including disaster relief, aid dis- 
abled veterans and their families, work 
among the present personnel the mili- 
tary and naval establishments the United 
States, education health facts and 
series other undertakings, all designed 
benefit the welfare the nation. 

During the past year the expenses 
the organization went above $25,000,000, 
which $18,000,000 went toward disaster 
relief. The next largest item the list 
was $3,391,000, which was spent relief 
work among disabled veterans, and their 
families, well the work being 
ried Red Cross officials 
tioned with the armed health 
nursing accounted for some $650,000 and 
the remaining expenses went for such items 
home hygiene and eare the sick, nutri- 
tion, first aid and life saving instruction, 
Junior Red Cross, various chapter activities, 
and the foreign work which conducted 
the organization. 

interest the public, but generally 
not known, the brief statistical statement 
the work done during the Mississippi 
flood disaster 1927. Out the 174 
counties the eight states affected the 
flood, the Red Cross was active 124. 
total 1,000 power boats was used 
the organization its rescue work and the 
number refugee camps established ag- 
gregated 149. During the period 
the Red Cross fed 607,000 persons; pro- 
vided rehabilitation aid for 
sons; 410,000 individuals 
against typhoid; vaccinated 141,000 against 
small pox; and distributed 25,000,000 grains 
quinine combat malaria. There were 
329 Red Cross nurses assigned the flood 
area. 

order undertake all this, the Red 
Cross collected $17,473,962 which $5,- 
536,903 went for food, clothing and main- 
flood victims. The organization 
its reseue work, transporting refugees 
233,000. For building and repairs follow- 
ing the flood, the Red Cross expended 
800,000 and for household furnishings, 
take the place those lost the victims, 
additional outlay $685,000 was needed. 

During the flood period, the Red Cross 
fed 200,000 live stock cost $2,437,- 


000 and during the rehabilitation work, for 
restocking some the farms with live stock 
and poultry, additional cost $310,000 
was entailed. Seed for planting the re- 
claimed areas which was furnished the in- 
habitants the Red Cross enforeed 
outlay $2,573,000. Medical and nursing 
service and sanitation came $629,000. 

Work this kind only part the 
program the American Red Cross. Dur- 
ing September the present year the or- 
ganization had workers Porto Rico, the 
Virgin Islands, Florida and six different 
places South Dakota and Nebraska, all 
doing emergency relief work result 
tornadoes and hurricanes. 

from day day, the American Red Cross 
appeals the but once each year, 
excepting extreme emergencies, such 
the recent disaster the West Indies and 
Florida. This appeal for popular endorse- 
ment its program service made 
the organization the time its annual 
roll the Twelfth Annual Roll Call 
the American Red Cross will sought 
enroll 5,000,000 members, average 
four persons out every 100 the 
country’s population. 


SCIENCE ENLISTED WAR 
Rochester, New York, Burgess Smith, for- 
merly charge the anti-counterfeiting 
ing and Printing, has been working for the 
last ten years erect obstacles the path 
the horde check criminals that now 
annual tribute approximately 
year through check forgery 
and alteration. 

When Smith, 1919, resigned from the 
bureau prints all the government’s 
bank notes and securities, was 
that was entirely possible produce 
check that would reduce the opportunities 
for wholesale forgery, and that would 
$100 His objective, says, was 
check that could not counterfeited and 
that would come possible 
yelling “Murder!” when anyone tried 
tamper with it. 

Smith’s first difficulty was discover 
ink that would made darker, instead 
being bleached out, the application 
acid. ink existed and took 
year and half constant research dis- 
cover the proper combination chemicals. 
Then brivg fruition plan had 
mind, had devise for the back- 
ground the check design that involved 
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the resources chemistry and 
photo-engraving. 

Standing beside camera weighing three 
tons, and holding his hand three glass 
plates, Smith explained the complex process 
the plates the huge camera 
graphed thousands dots spelling hun- 
dreds repetitions the word “void.” 
each the other two, intricate dot 
pattern had been photographed the same 
camera. 

Smith placed the two latter plates top 
each other. design rosettes ap- 
peared. shifted the top plate and the 
design changed one frost 
When the two plates were placed under the 
third one, the dots forming the “voids” 
combined with those the other plates and 
beeame The rosettes frost 
erystals remained. 

“The metal plates from which the check 
paper printed are exact duplicates 
these Mr. Smith said. “The dots 
are arranged accordance with 
mathematical formula. shifting the 
relative positions the plates fraction 
inch get literally thousands 
designs. The warning words are indis- 
tinguishable until eradicating acids are 
brought into contact with the paper. Then, 
the rest the design fades out and the 
printed the ink that took 


long discover, leap from their hiding 
place.” 

far back 1899, mechanical devices 
were developed protect the amount 
the check shredding words and figures 
into the fibre the paper, but effective 
safety paper such Burgess Smith has 
succeeded producing was required 
provide the same degree protection 
against alteration payee’s name. 
numerous the criminal, unable raise 
the amount had been machine 
protected, has erased the name the payee, 
tained the money. 

far counterfeiting the check 
concerned, the design can duplicated only 
the use the formula, combined 
with the one chance many thousand that 
the plates could again superimposed 
their exact relative Such 
mote finding two people with identical 
fingerprints. 

The safety cannot prevent anyone 
from copying another person’s signature 
counterfeit the design, and since the paper 
carefully guarded keep from 
falling into the wrong hands the paper 
upon which the government’s bank notes 
are printed, the forger cannot print 
checks that are facsimiles those 
used his intended victim, and then fill 
them and them his leisure. 


HANDBOOK NEW YORK STAT- 
UTE Law Book Co., Woolworth 
Building, New York City, has published 
volume entitled “Handbook New York 
Statute Law,” edited John Blake, 
professor law the Law School Ford- 
ham University. 

The book contains selected sections 
the more important New York Statutes and 
the State The sections se- 
lected are those which are greater im- 
the student law and the 
man. complete set New York 
Statutes expensive and bulky. con- 
tains number laws which are rarely 
referred to. The object Professor Blake’s 
compilation eliminate these unneces- 
sary laws and bring together under one 
cover the statutes which have important 
bearing every day business transactions. 

The sections are selected from the fol- 
lowing New York laws: Civil Rights Law, 
Debtor and Creditor Law, Decedent Estate 
Law, Relations Law, General Busi- 
ness Law, General Construction Law, Gen- 
eral Corporation Law, Stock Corporation 
Law, Insurance Law, Lien Law, Negotiable 
Instruments Law, Partnership Law, Penal 
erty Law, Workmen’s Compensation Law, 
State Constitution. 


Putting the wires 
underground 


1881, five years after the first 

sentence was transmitted 
telephone, conversation was car- 
ried underground cable be- 
tween points mile apart. Today 
the Bell System operates more than 
40,000,000 miles wire under- 
ground. And still the work 
“putting the wire underground” 
goes on. 


Basic facts American Telephone 
and Telegraph Co. investment 


With its predecessors, the American 
Telephone and Telegraph Company 


has paid dividends regularly for 
forty-eight years. Its earnings as- 
sure ample margin safety 
above dividend requirements. Its 
stock held more than 430,000 
investors. constantly seeking 
bring the nation’s telephone 
service nearer perfection. 
owns more than 93% the com- 
bined common stock the operat- 
ing companies the Bell System 
which furnishes indispensable 
service the nation. 

Write for booklet Finan- 
cial Facts.” 


BELL TELEPHONE 
SECURITIES CO. 


195 Broadway 


New York City 


vil 


customers. 


PONCE, PORTO RICO 


are interested financing imports 

Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


The statutes given the book are 
amended the end the Legislative Ses- 
sion 1928. The book, which bound 
red flexible cover, contains 303 pages. 
The price $4.50 per copy. 


UNDERWRITERS’ ADVISORY COUN- 
CIL EQUITABLE TRUST CO. 
ENLARGED—The Underwriters’ Advisory 
Council the Equitable Trust Co. New 
York was created year ago. The fifteen 
underwriters who comprise the council were 
appointed The Equitable Trust Co. The 
function this is, set forth 
its plan organization and operation 
recently approved the present council 
and trust company, “serve point 
contact between the insurance trust depart- 
ment The Equitable Trust Co. New 
York, through its committee manage- 
ment, and the underwriters who hold 
agreement for service, order that the 
problems the underwriter may better 
understood the trust company and that 
the underwriter may have better under- 
standing and appreciation the facilities 
which the trust company making avail- 
able the underwriter and his client.” 

“Under our original plan the members 
the council owed their appointments the 
trust company rather than the life un- 
derwriters whose point view the 
primary function the council repre- 
sent. The Equitable was quick recognize 
the this method ap- 
pointment hence, our committee manage- 
ment approved the recommendation the 
Advisory Council, that the council were 
truly representative body, its mem- 
bers should elected the affiliated un- 
derwriters who are using the co-operation 
and service facilities our insurance trust 
department. 


“Tt was further agreed that fifteen mem- 
bers were not sufficient properly repre- 
sent the underwriters who hold the several 
hundred agreements for service which have 
been executed during the past year. The 
membership the council was accordingly 
increased from fifteen twenty-one, each 
which members shall serve for term 
three years, one-third serve for 
one year, one-third for two years and one- 
third for three years, result the 
election which will held this year 
October 23. 

“In reality this means that while the 
service our insurance trust department 
life underwriters being financed 
the Equitable Trust Co., the several hun- 
dred life underwriters who utilize the serv- 
ice have, through this Underwriters’ Coun- 
cil, voice determining the policies and 
methods which are most conducive the 
rendering such service shall enable 
the underwriter better serve his client 
the insurance estates and 
arrange for such distribution and conserva- 
tion estate proceeds shall result 
larger and better underwriting.” 

Under the new plan the following nomi- 
nations were made: 

For term three years: William 
Collins, Fred Goldstandt, Roscoe Kef- 
fer, Harry Morrow, Lawrence Priddy, 
William Selph, Graham Wells. 

For term two years: William At- 
kinson, Louis Bloom, Harry Gray, 
Charles Knight, Alfred Montford- 
Bebb, Louis Cerf, Jr., Harold Taylor. 

For term one year:, Dr. Charles 
Albright, William Beers, Harry Gardi- 
Law, Personal Property Law, Real Prop- 
ner, Lloyd Hepburn, Ben Hyde, John 
Jr., Leon Gilbert Simon. 

“Although have endeavored,” said 
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Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN DEPARTMENT POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


surance Trust Officer “in several 
published statements make plain that 
membership our council and the holding 
agreements for service does not mean 
that underwriters co-operating with 
using the service this department are 
doing the exclusion other trust 
companies, desire make plain again 
that although our insurance trust depart- 
ment render such service 
the underwriter and his as, other 
things being equal, shall result recom- 
mending this company where insurance 
trust agreement, rather than lump sum pay- 
ment the income options the insur- 
ance companies can best promote the inter- 
ests the insured, not expect the 
underwriter limit his activities such 
trust company are mak- 
ing available him. Other trust compa- 
nies New York are with 
life underwriters and their clients and the 
greater this co-operation between trust com- 
panies and life underwriters larger will be- 
come the average estate which business and 
professional men are making available 
their dependents.” 


ADDRESS THE PRESIDENT 
THE AMERICAN BANKERS’ ASSOCIA- 
TION—The address Thomas Preston, 
president the Hamilton National Bank 


Chattanooga, Tennessee, and the retiring 
president the American Bankers’ Asso- 
ciation before the annual convention this 
association Philadelphia, October 
part, follows: 

“There has never been time when the 
was interested financial mat- 
ters today. There has never been 
time when required more service 
the part the banks than now; never was 
wider range information necessary 
the successful banker the present 
time. 

“Mighty changes the social and busi- 
ness life the American people have oe- 
the past twenty years, the like 
which other generation ever expe- 
rienced, due part least scientific 
discoveries and inventions. The inventive 
genius man has never been busy 
the past twenty years. The real purpose 
the American Bankers’ Association 
not only serve its membership but 
enable them better serve the 
way the research department for all 
the banks the United States. 

“Tn 1921 there were 30,813 banks this 
other causes they have gradually declined 
number until there are now about 27,000. 
Every thoughtful person realizes that 
far better for the that have fewer 
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and larger banks, which can all times “There has also arisen the past twenty 
render adequate service, rather than mul- years new type banking, known 


titude little ones struggling for existence. 
This view has apparently been accepted 
the Comptroller’s Office, well the 
Commissioner Banks the various states. 
The records the Comptroller’s Office show 
that more than one-half the applications 
organize national banks are now 
clined. This association for 
larger and better banks everywhere. 
need more banks with capital fifty 
one hundred thousand dollars substituted 
for those with ten twenty 
thousand dollars. dollar does not mean 
now what used mean. 

“The American Bankers Association has 
tried promote spirit co-operation 
among banks everywhere. There are two 
regional clearing houses now operation, 
with every indication that they will 
successful and many more may follow. These 
are not only helpful the members, but 
are decided advantage their communi- 
ties. Primarily the interested 
sound banks. else them 
secondary, and institution that does not 
earn reasonable profit cannot long remain 
sound bank. Some banks are learning 
that they are not benevolent institutions 
and that they should charge for actual serv- 
ice rendered the same every other insti- 
tution. 


branch banking. There are now more than 
900 branches national banks, 
sibly twice that many state banks branches, 
total somewhere between 2,700 and 
3,000, against practically none twenty years 
ago. 

“More recently there still another type, 
group banking, where ownership 
number institutions have been joined 
together holding company. what 
extent these two types will further encroach 
upon the independent units time alone will 
tell. The determining factor will what 
best for the public, and far 
observation goes the has offered little 
any protest these new types bank- 
ing. should remembered, however, 
that the independent unit has been power- 
ful factor the growth and development 

“Due the cumulative effort years 
constructive work, the affairs the asso- 
ciation never operated more smoothly 
functioned more efficiently than they have 
for the past twelve months. 

“May take advantage this oppor- 
tunity thank all these, well the 
membership, for their co-operation and kind- 
ness me, and for those who may the 
future president the American Bank- 
ers’ Association wish nothing better 


sit 

i 


than that the membership this associa- 
tion will show them the same kindly con- 
sideration they have generously shown 
me. 
have three recommendations: 
“First: would recommend the form- 
ing International Bankers’ Associa- 
tical have any other kind associa- 
tion except delegated one. Such as- 
sociation would not only help solve finan- 
cial and industrial problems, but would 
bring the world better understanding 
the problems and difficulties which beset 
every country, and would undoubtedly make 
for more cordial and under- 
standing between the countries the world. 
the United States maintain its 
financial and industrial supremacy must 
continue lend, invest and sell abroad 
ever-increasing scale. Foreign business 
will more important the future 
than has been the past. are now 
related other countries that 
what one section the world 
turn affects all, and seems 
would desirable have meeting 
representatives all the banks the world 
some convenient point like New York, 
London, Paris Berlin, intervals 
two three years. Our investments 
foreign securities have not always been de- 
sirable, and this international association 
might bring better understanding 
conditions and the wants and needs all 
countries. The American Bankers’ Associa- 
tion think should take the initiative 
inviting such conference, not patron- 
izing way, but full the 
that this would mutually beneficial 
all, and that other countries might help 
quite much could help them. 
“Second: wish renew the recom- 
mendations made ex-President Traylor 
that have re-organization re-align- 
ment the divisions the association 
along instead charter lines. 
This seems desirable, but thought 
the which has this charge, 
representing all that further time 
should given consider this all its 
phases, with the hope that all might agree 
upon report. The committee has not 
yet unanimously agreed upon the change, 
and until they are unanimous think best 
defer consideration this the future. 
“Third: believe the association should 
have permanent home. few years 
the financial affairs the association should 
such shape that permanent home 
provided. The net from 
this home except free rent for the associa- 
tion, into our educational fund. 
This would give stability and prestige 
the association which does not now and 
never can exist rented building.” 


MORE 
THAN PROTECTION 


LOO, LEO, 


Faster, more economical, 
more efficient methods 
check preparation 


The Todd System has long been recognized 
as the most thorough defense against check 
alteration. The deeply shredded, indelible 
imprint of the Protectograph daily guards 
the amount line on millions of checks. Todd 
Greenbac Checks, with their famous self- 
canceling feature, are used by thousands of 
business firms for protection against altera- 
tion or counterfeiting. The most nearly 
non-counterfeitable signature known, the 
signature of the Todd Check Signer, is fast 
becoming the accepted signature of every 
modern business issuing pay-roll checks, 
dividend checks or other checks in quan- 
tities. 


But there is another reason for the wide 
use of the Todd System, a very important 
reason—speed! Todd machines operate with 
extraordinary speed. They are savers of 
time. They reduce the cost of labor. They 
introduce worth-while new economies into 
routine procedure. With the Todd System 
it is possible not only to prepare checks 
thoroughly protected, more easily legible, 
and more distinguished in appearance, but 
to prepare these checks in a fraction of 
the time necessary by hand methods. The 
Todd Company, Protectograph Division. 
(Established 1899.) 1155 University Avenue, 
Rochester, N. Y. Sole makers of the Pro- 
tectograph, Super-Safety Checks, and Todd 
Greenbac Checks, 


TODD SYSTEM 
CHECK PROTECTION 
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New Edition America’s 
Most Popular Banking Book 


Here book which has come 

regarded the standard work 
bank methods and administration. 
tells every phase modern 
banking from the handling the 
morning mail the extension 
credit; from the duties the 
messenger the functions the 
president. 


William Kniffin, the author, 
has not depended upon his own 
many years' experience prac- 
tical banker. his book has 
assembled the best banking thought 
the country--the tested results 
banking practice the most 
progressively managed institutions 
the United States. 


Send for your copy 

this valuable 

book TODAY and see 

for yourself how 
thoroughly Mr. Kniffin 
has covered his field. 


THE BANKING LAW JOURNAL 

Murray Street, New York City 
Please send approval copy 
“The Practical Work Bank.” 
will either return the book with- 
five days will send you 
check for $7.50. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 

ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 
(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 


390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Central 2181 Suite 1212 
Olive 2874 Central Nat. Bk. Bldg. 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Pierre 


Blunt, 
Attorneys for Dakota, State Bank and Security 
Rank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 

(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. BEruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Duna 
& Co., Western Union Telegraph Co., IIlinols 
Central Railroad Co., Chicago, Milwaukee & &t 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity é& 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
310-311 Walker Bldg. 


Probate Matters 
Bank Reference 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 


if. 


When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, 


Represented 


ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


189% | 
: 
+ 


PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited “lists” sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,500,000 


The Hanover National Bank 


the City New York 
Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 


HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH 8S. LOVERING, Vice-President 
JOSEPH BYRNE, Vice-President JAMES P, GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD. G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


